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ALIENATION. 


§ 74. Fire.—Conveyance and Re onveyance-—A conveyance of 
the property from the insured to his son previous to the fire was 
made, and subsequently a reconveyance by the son. The first 
deed was not put on record until after the fire, and it was 
claimed that the deed had never been delivered and was only 
executed to avoid judgments. Held, That there had been an 
alienation within the policy. 

Mulville vs. Adams. 


Rep’d Jour’1, p. 435, 
ALTERATION. 


§ 75. Fire.—ZJncrease of Risk.—Failur’ to Cancel and Re- 
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ceipt of Assessment a Waiver of Forfeiture.—A failure to cancel 
the policy and the receipt of an assessment on insured’s stock 
after knowledge of alteration in the building and increase of risk, 
which were a breach of the policy conditions, were a waiver of 
such breach. 


Viall vs. Genessee Ins. Co., 19 Barb., 440; Joliffe vs. Madison M. Ins, 
Co., 39 Wis., 111; Palmer vs. St. Paul F. & M. Ins. Co., 44 Wis., 201. 


Osterloh vs. New Denmark etc. Ins. Co. 


Rep’i Jour’i, p 475. 
APPLICATION. 


§76. Fire.—Warranty and Representation —Diagram as a 
Basis of.—Description.— Omission of An:wer.—Subsequent Mort- 
gage.— Waiver by Agent.—The insurance on a planing mill was 
procured by a broker who used a written application made sev- 
eral years before to another company, which contained also a 
diagram showing a ground plan of the mill and adjacent build- 
ings. The agent made a synopsis of this application, annexing 
a copy of the diagram and a description of the property. This 
synopsis was used by the agent’s companies as a basis for their 
policies. Held, That the diagram purported to show only the lo- 
cation of the buildings represented on it, and there was no mis- 
representation or breach of warranty in the existence of facts 
which it failed to show, when the insured was only required to 
show the facts so far as they were material to the risk, although 
it also covenanted to be a full and just exposition of all the facts, 
unless the omitted facts were material. 


Houghton vs. Ins. Co., 8 Met., 114. 
A representation that there was no planing machine on the 


premises is not falsified by the existence of such machine in an 
adjoining building not included in the policy. 


Northwestern Ins, Co, vs. Germania Ins. Co., 40 Wis., 446 ; Carlin vs. 
West. Assurance Co., 57 Md., 515. 


When a question in the application is not answered, a failure 
to inquire further is a waiver of answer by the insurer. 
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Higgins vs. Phoenix Ins. Co., 74 N. Y., 6; Carson vs. Jersey City Ins. 
Co., 43 N. J., 30; Commonwealth vs. Hide and Leather Ins. Co., 112 
Mass., 136. 


The original application represented that there was no mort- 
gage, but a mortgage had subsequently been given. Held, That 
the misrepresentation avoided those policies issued on the basis 
of this application, where there had been no waiver. eld, 
That the knowledge of the agent of certain of the companies con- 
cerning the mortgage was a waiver of the misrepresentation. 


Mulville vs. Adams. 


$77. Lire.—Answers in Regarding Diseases when not a War- 
ranty.— Construction of.— When a policy of insurance contains 
contradictory provision, or has been so framed as to leave room 
for construction, rendering it doubtful whether the parties in- 
tended the exact truth of the applicant’s statements to be a con- 
dition precedent to any binding contract, the court should lean 
against that construction which imposes upon the assured the 
obligations of a warranty. An applicant for life insurance was 
required to state, categorically, whether he had ever been attlicted 
with certain specified diseases. He answered that he had not. 
Upon an examination of the several clauses of the application, in 
connection with the policy, it was held to be reasonably clear 
that the company required, as a condition precedent to a valid 
contract, nothing more than that the insured would observe good 
faith towards it, and make full, direct, and honest answers to all 
questions, without evasion or fraud, and without suppression, 
misrepresentation or concealment of facts with whica the com- 
pany ought to be made acquainted. In the absence of explicit 
stipulations requiring such an interpretation, it should not be in- 
ferred that the insured took a life policy with the understanding 
that it should be void, if, at any time in the past, he was, 
whether conscious of the fact or not, afflicted with the diseases, 
or any one of them, specified in the questions propounded by 
the company. Such a construction of the contract should be 
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avoided, unless clearly demanded by the established rules gov- 
erning the interpretation of written instruments. 


Grace vs. Amer. Ins. Co., 109 U. S., 282; Nat. Bk. vs. Ins. Co., 95 U. 
S., 678. Distinguishing Jeffries vs. Life Ins. Co., 22 Wall., 47, and 
AKtna Life Ins. Co. vs. France ete., 91 U. S., 510. 


Moulor vs. American Life Ins. Co. 


Rep’d Jour’l, p. 417. 


§ 78. Lire.— Uncertainty of Answer as to Insurable Interest. 
— What Constitutes a D'sease.—Special Findings.— Questions tor 
Jury.—The beneficiary of a life policy of $1,000 was a creditor 
of the insured ; one of the defenses by the company was a false 
statement of the indebtedness which was stated in the applica- 
tion to be the full amount of the policy. The jury in answer to 
one interrogatory stated that he was creditor for $581.41, and in 
another that he had no other interest in the life insured. In 
response to a question if he had any other interest what it was, 
they also answered a verbal obligation for the payment of $300 
and interest. Held, That it was not error to refuse to reject 
this answer; if an answer is uncertain the remedy is to ask the 
court to refer it back to the jury for more definiteness. Held, 
That there was no necessary conflict in the answer. Heli, That 
the company cannot dispute the nature of the debt. Held, That 
judgment will be given on special interrogatories only when in 
irreconcilable conflict with the general verdict. Whether an- 
swers in the application are a material variation from the facts 
are questions for the jury. An ailment must indicate a vice in 
the constitution or have some bearing on the general health in 
order to be called a disease. 


N. W. Mutual Life Ins. Co. vs. Herman. 


Rep’d Jour’! p, 478. 


DEVIATION. 


§ 79 Marwe.—Lffect cf Towing and Returning after Commence- 
ment of Voyage.—The policy was on a tug “ lost or not lost at and 
from Bermuda to New York.” Held, That the policy attached at 
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the port, and any employment of the tug except for the voyage 
would be a fatal deviation, unless the language were qualified. 
A deviation from the described course or employment of the ves- 
sel unless compelled by necéssity, after the policy attached con- 
stituted a defense to an action thereon, however slight or 
harmless. Held, That the policy covered the time at Bermuda 
spent prior to the departure in performing what was necessary 
to the main object of the contract. Held, That the vessel while 
so covered had no right to engage in other business than in pre- 
paring for her voyage. Held, That the towing of a vessel out 
from another neighboring port and returning to port, after act- 
ually starting on her voyage was a fatal deviation. 

3 Kent Com., 312 ; Stevens vs. Com. Ins. Co., 26 N. Y., 402 ; Fernan- 
dez vs. Great Western Ins. Co., 48 N. Y., 572; Reed vs. Com. 
Ins. Co., 3 John, 352; Brown vs. Taylor, 4 Ed. & Ellis, 241, 
S. C., 31 Eng., ch. 10; Bell vs. Bell, 2 Comp., 475; Patrick vs. 
Ludlow, 3 John Cases; Mellish vs. Allnutt, 2 Maule and §., 106 ; 
Smith vs. Mobile Ins. Co., 30 Ala, N. S., 167; Mobile Ins. Co. 
vs. McMillon, 31 Ala., 711 ; Patrick vs, Ludlow, 3 John Cases, 14. Tay- 
lor vs. Lowell, 3 Mass., 347 ; Kemble vs. Bowne, 1 Canines, 75 ; Grant vs. 
King, 4 Esp., 174 ; Lemans vs. Loving, 1 Mason, c. c., Rep., 128 ; Phil- 
lips on Ins., Sec. 935 ; Vos & Lightbourne vs. Robinson, 9 Johnson, 192 ; 


Kittell vs. Wiggins, 13 Mass., 68 ; Stevens vs. Commer. Ins, Co., 26 N. Y., 
397. 


Snyder et al, vs. Atlantic Mutual Ins. Co. 
Rep’d Jour'l, p. 456. 


FOREIGN COMPANY. 


§ 80. Liru.—Service on.—The court in any county of Mis- 
souri may issue process to the sheriff of any other county where 
the representative of a foreign insurance company to receive 
service may be found. A summons directed against a foreign 
corporation is properly returned as served on the State agent. 

Bailee vs. Equitable Fire Ins. Co., 68 Mo., 617. 

Stone vs. Travelers Ins. Co. 

Rep’d Jour’l, p. 472. 


PRACTICE. 


§$ 81. Lire.—Limitation of Defenses.— Refusal of Instructions.— 
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Going to the jury upon one of several defenses does not pre- 
clude the defendant, at a subsequent trial, from insisting upon 
other defenses, involving the merits, which have not been with- 
drawn of record or abandoned in pursuance of an agreement 
with the opposite side. A judgment will not be reversed upon 
a general exception to the refusal of the court to grant a series 
of instructions, presented as one request, because there happens 
to be in the series some which ought to have been given. 


Indianapolis ete.* R.R. Co. vs. Horst, 93 U. S., 295; Rogers vs. The 
Marshal, 1 Wall., 644; Harvey vs. Tyler, 2 Sib., 338; Johnson vs. Jones, 
1 Black., 209; Beaver vs. Taylor, 93 U. S., 46; Beckwith vs. Bean, 98 
ib., 284, 


Moulor vs. American Life Ins. Co. 


PREMIUM NOTE. 


§ 82. Lire—Forfeiture in Case of Non-forfeiting Policy.— 
When a Payment of Premium.—Application of Dividends.—For- 
feitures of policies are odious and will not be enforced unless the 
right to a forfeiture is clearly shown. 


N. W. Ins. Co. vs. Hull, 39 Wis., 397. 


When the policy declared that it was non-forfeiting and after 
stipulating that in case of non-payment of premium it should be 
forfeited except that on certain conditions a commuted value 
would be allowed for each premium that had been paid, the 
company objected that the premiums had not been paid in 
money but partly in notes. The plaintiff replied that the note 
was received as a payment and that the company was accus- 
tomed to apply dividends to the payment of the notes. Held, 
That the reply was good; it was the duty of the company to 
apply dividends to prevent a forfeiture. 


Manhattan Ins. Co. vs. Little, 8 Ins. L. J. 226 ; North Western Ins. Co. 
vs. Hull, supra; Oxley vs. Reisner, 80 Ind., 580 ; Hensley vs. Phenix Ins. 
Co., 75 Ind., 1; Wileutts vs. North Western Mut. Ins. Co., 81 Ind., 300. 
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Held, That the note was payment of premium and evidence of 
a loan from the company. 


23 Minn., 491 ; 36 Ohio St., 51; 95 U. S., 269; 40 Iowa, 257. 
Franklin Life Ins. Co. vs. Wallace. 


Rep'd Jour’l, p. 412. 
RISK. 


§ 83. Fire—Duration of —A policy of insurance was taken 
out on a mill and machinery for “one year, from June 10, 1877, 
to June 10, 1878;’ on June 13, 1878, application was made for 
renewal, and on June 19, 1878, a renewal was issued “ for one 
year, from June 10, 1878, to June 10, 1879.” On June 16, 1879, 
the mill and contents burned, and the insurance money was 
sought to be recovered under the claim that the renewal ex- 
tended for a year from the date of its issue. Held, That the 
policy and renewal expired before the fire, and that neither was 
in force at the time of the fire. The clause in a written agree- 
ment of insurance, definitely fixing the precise time of the dura- 
tion of the risk, should not be rendered nugatory, or such time 
extended by mere construction. 


Redmon vs. Phenix Ins. Co., 59 Wis., 802, 303; S. C.8 N. W. Rep., 
226. Bast. vs. Byrne, 51 Wis., 531; S.C.8 N. W. Rep., 494. Isaac vs. 
Royal Ins. Co., L. R. 5 Exch., 296. Strohn vs. Hartford F. Ins. Co., 37 
Wis., 625; Taylor vs. Phenix Ins. Co., 47 Wis., 365. 


Fuchs vs. Germantown Mut. Ins. Co. 
Rep'd Jour’l, p. 469. 


TITLE. 


§ 84. Lire.—7Zo Fund of Benevolent Order.—Effect of Indorse- 
ment as to Payment.—Revocation—The constitution of a benevo- 
lent order provided that the member might cause to be entered 
on the record book a direction to whom the benefit should be 
paid, or might have a benefit certificate issued to him. In case 
of no direction either by willl, entry or benefit certificate, the 
lodge might cause payment to be made to parties entitled 
thereto. The benefit certificate expressed that payment would 
be made to such person “as he may by will, or entry on record 
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book, * * or on the face of this certificate direct.” H. took out 
a certificate when unmarried and indorsed on it that it was his 
will that payment should be made to his sister. He afterwards 
married and shortly after died. The certificate remained in his 
possession, never having been delivered to the sister. Held, 
That the indorsement was not a will but a direction as to pay- 
ment in accord with the constitution. Held, That the non- 
delivery of the certificate did not affect the claims of the sister. 
Held, That the fact the fund was by the terms of the charter a 
widows and orphans’ fund did not affect her claims, when the 
charter also provided that the fund should be “ paid to his fam- 
ily or as he may direct.” Held, That a subsequent writing 
giving in general terms all his effects to his wife did not revoke 
the certificate. 


Highland vs. Highland. 


Rep’d Jour’l, p. 463. 


§ 85. Lire—TZv Certificate of Benevolent Ord.r—Rights of 
Ben ficiaries.— Control of Insured.— Assignments, when Binding.— 
In cases of an ordinary life insurance policy the beneficiaries 
named in such policy become the owners of it upon its issuance, 
and the insured cannot, by subsequent act, transfer to others the 
interest of these beneficiaries. 


Ricker vs, Charter Oak Life Ins. Co., 27 Minn., 192. ™ 


A person procuring the policy is not prohibited from entering 
into such arrangements with the insurer as may be agreed on, 
either as to the beneficiaries or the insurer’s control over the 
same. 


Hutchins vs. Miner, 46 N. Y., 456. 


In above respects an insurance policy does not differ from any 
other contract. The insured has the certificate of a benevolent 
order when authorized by the by-laws, under his control as far 
as the beneficiaries are concerned. Every one insured by rea- 
son of membership in such a company, is charged with a knowl- 
edge of its constitution and by-laws, bound by their require- 
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ments, and entitled to the rights and privileges conferred by 
them. , 


May on Ins., Sec. 552; Cobs vs. Ins. Co., 18 Iowa, 425. 


As between the insured and the beneficiaries, the objection of 
the association not intervening, he may exercise a change of 
beneficiaries by will. Assignments otherwise than according to 
provisions of by-laws, may be binding between the parties if 
made in any way known to the law. 


Angell & Ames on Cor., Sec. 354; Black vs. Zacharie, 3 How., 483 ; 
Bank vs. Iglehart, 6 Gill., 50; Duke vs. Catawba Nav. Co., 10 Ala., 90. 
Bliss on Life Ins., Sec. 137-141; Sanborn vs. Ins. Co., 16 Gray, 448 ; 
Ins. Co. vs. Robinson, 25 Ind., 536 ; 19 How., 318. 


Splawn es. Chew. 


Rep’d Jour’) p. 450. Texas S. C. 
VACANT. 


§ 86. Fire.—Constlruction of Policy Condition as to Forfeiture.— 
Effect of Notification as tc Assignee.—The policy provided that it 
should be void if the premises became and remained vacant. 
The premises were sold and the policy assigned with the consent 
of the company indorsed, the indorsement stipulating, however, 
that it should be subject to the same terms and conditions as 
before. Held, That the policy was not absolutely avoided but 
only avoidable at the option of the company by reason of breach 
of the condition as to vacancy. Such election by the company 
must be exercised, however, before the premises became again 
occupied. 


Schmidt vs. Peoria Marine & Fire Ins. Co., 41 Ill., 295; Insurance Co. 
of North America vs. McDowell, 50 id., 120; Westchester Fire Ins. Co. ys. 
Foster, 90 id., 121. 


Held, That mere notification that the house was vacant at the 
time of the assignment did not prevent the company from insist- 
ing upon a forfeiture as to the assignee when the premises had 
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been burned while vacant. The assignee stood in no better 
position than the original insured. 


Ins. Co. of North America vs. Garland. 
Rep’d Jour’l, p. 427. 


§ 87. Fire —Lvidence as to Waiver of Policy Condition. —Con- 
struction of Premises as to Personal Property.— What Constitutes 
Vacancy.—In an action on a policy of insurance, on certain per- 
sonal property, containing a condition that the policy should be 
void if the premises should become vacant and unoccupied, the 
plaintiff introduced evidence tending to show that the defend- 
ants, knowing that the property had not been used a part of the 
time covered by the policies, upon receiving notice of the fire, 
called for a schedule of the property burned ; that the plaintiff 
furnished it, but it was returned with a request for another, 
which was furnished; that this, not being satisfactory, one was 
prepared by the defendants, containing a statement that “the 
building was unoccupied and idle at the time of the fire and 
had been so for some six months more or less,” to which the 
plaintiff added, “of which said company had due notice and 
were duly notified in the outset, that, owing to the nature of the 
business and the lack of a constant supply of water, said machin- 
ery would, necessarily, be idle a part of the time ;” that the 
defendants replied that they “admitted no liability from the 
fact that the property was unoccupied and inoperative, at the 
time of the fire, and had been so for months previous, and the 
consent of the defendants was not indorsed on the policy as the 
conditions required.” Held, That the evidence was competent 
to be considered by the jury, on the question whether the 
defendants had waived the conditions as to occupation. 


Taylor vs. Ins. Co., 51 N. H., 50. 


Conditions, inserted in an insurance policy, the effect of which 
may be to defeat the policy, should be construed strictly. 


Ranno ys. Ins. Co., 59 N. Y., 387, 388; Hoffman vs. Ins. Co., 32 N.Y., 
405, 414; Livingston vs. Sicles, 7 Hall, 253, 255; Breasted vs. Farmers’ 
Loan & Trust Co., 8 N. Y., 299,305; Harriman vs. Ins. Co., 45 N. Y. 8. C., 
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394; Breck vs. Merchants’ Ins. Co., 49 Vt., 443; Chapin vs. School Dis- 
trict. 35 N. H., 450 ; Emerson vs. Simpson, 43 N. H., 475. 


The term “ premises,” as ordinarily used in condi‘ions in poli- 
cies of insurance, does not apply to personal property when 
there is no insurance upon the buildings containing the property 
and when the buildirgs and property are owned by different 
persons. 

Robinson vs. Ins. Co., 27 N. J. Law, 134; Howard Fire Ins. Co. vse 
Comick, 24 Ill, 455. 


Whether “ premises” are vacant or unoccupied is a question 
of fact to be determined by the triers of the facts. Whether a 
condition in an insurance policy, that if the premises shall 
become vacant or unoccupied, applies where there has been no 
change in the condition of the property between the date of the 
policy and the burning, gure. 


Carr vs. Roger Williams Ins. Cu. et al 


Rep’d Jour’), p. 443. 
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REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN ''HE 
STATE SUPREME COURTS. 

Fiom certified transcripts in our possession. 


ee 


SUPREME COURT OF INDIANA. 


Appeal from Marion C. U. 


THE FRANKLIN LIFE INS. Co. 


Us. 
WILLIAM WALLACE, Apmr.* ) 


Forfeitures of policies are odious and will not be enforced unless the right to 
a forfeiture is clearly shown. 

When the policy declared that it was non-forfeiting, and after stipulating that 
in case of non-payment of premium it should be forfeited except that on 
certain conditions a commuted value would be allowed for each premium 
that had been paid, the company objected that the premiums had not been 
paid in money but partly in notes. The plaintiff replied that the note was 
received as a payment and that the company was accustomed to apply 
dividends to the payment of the notes. 

* Opinion rendered February 14, 1884. 
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Held, That the reply was good ; it was the duty of the company to apply divi- 
dends to prevent a forfeiture. 


Held, That the note was payment of premium and evidence of a loan from the 
company. 


Euiort, J. 


The appellant is an insurance company belonging to the class 
known as mutual insurance companies, and the plan of ifs organiza- 
tion like that of all that class of companies is that the policy-holders 
shall share in the dividends accruing from its business. On the 7th 
of August, 1866, it issued to Eli A. Hall the policy on which this 
action is based. 


At a prominent place in the policy is printed in large type the 
words “ Non-Forfeiting Policy.” It also contains another provision 
which reads as follows : “This policy witnesseth : That the Franklin 
Life Insurance Company, of Indianapolis, Indiana, in consideration 
of the representations made in the application of this policy, and 
the sum of three hundred and forty-nine dollars and forty cents, to 
them paid by Eli A. Hall, and of the annual premium of three hun- 
dred and forty-nine dollars and forty cents, to be paid on or before 
12 o'clock m. on the 7th day of August, every year for the period of 
ten years, or until the death of the insured, should that sooner 
occur, do insure the life of Eli A. Hall. It is also provided and 
stipulated that the insured shall not go beyond certain limits, or 
engag* in certain kinds of business designated, or if the declara- 
tions made for the said assured upon the faith of which the agree- 
ment is made shall be foundin any respect untrue, then and in [every 
such| case this policy shall be null and void. Or in case the said 
annual premiums (the party whose life is insured being living) shall 
not he paid on or before the date heretofore mentioned, for the pay- 
ment thereof, then and in every such case, the company will on the 
above terms and conditions pay the sum of five hundred dollars for 
every annual premium paid. In every case where this policy shall 
cease or become, or be null and void, all premiums and payments 
made thereon and all profits shall be forfeited to the said company.” 
The complaint charges that the premiums were paid for two years 
and demands judgment for one thousand dollars. The theory on 
which it proceeds is that the assured was entitled under the pro- 
visions of the policy, to five hundred dollars for each annual pre- 
mium paid by him. The answer alleges, that the appellee’s intestate 





414 Report of Decisions. 


did not pay either of the annual premiums in money, but that the 
first premium was paid one half in money and by note for the re- 
mainder, and that when the second annual premium became due he 
paid one half in money and executed his note, including therein the 
amount for which the first note was executed and one half of the 
second premium, and that neither the principal nor interest of the 
note has been paid. To this the appellees demurred, and upon the 
overruling of the appellee’s demurrer, the appellee replied in s:..-- 
stance, that the note was received as a payment of the premiums, 
that it had long been the custom of the company to apply dividends 
due the members to the payment of notes, such as that executed by 
the assured, and that it had in its hands dividends due the appel- 
lee’s intestate sufficient to pay the note. We think the reply is 
clearly good. Forfeitures are never favored, and surely should not 
be in this case, where the assured received what professed to be a 
non-forfeitable policy. Such a policy should not be adjudged a for- 
feitable one, unless a clear case is made requiring that conclusion, 
It cannot be held that such a policy [can] in no event be declared 
forfeited for a breach of the contract, but it may and should be held 
that such a policy should not be declared forfeited for a failure to 
pay the premiums, if there are any circumstances equitably excus- 
ing payment. If such a policy as this may be forfeited for non- 
payment of premiums as an ordinary policy may be, then the 
statement that it is non-forfeiting is deprived of all force and the 
important feature of the contract utterly ignored. * * * 

Treating the note as evidencing simply an unpaid premium, still 
the reply is good. The note is not payable at any specified period, 
but continues at least as long as the policy endures, and it is to be 
paid by applying the amount due upon it. It is the general rule 
that courts will not permit a forfeiture of a vested interest where 
the party insisting upon it is not clearly in the right and has not 
done all that equity requires of him. 

In the present case the contract requires the application of div- 
idends to the note, and it was the duty of the company to have so 
applied them. 97 Pa. St.,15. The decision rests on solid princi- 
ple, for policy-holders in a mutual insurance company are members 
of the corporation and are entitled to have the officers and the 
agents give just and reasonable protection to their rights. In this 
case there is a definite duty, and not merely a passive right to apply 
the dividends to the note. Where the construction of a contract is 
doubtful, courts will prefer that which will prevent a forfeiture. It 
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is evident that the contracting parties did not intend that the failure 
should work a total forfeiture. This is manifest by the statement 
that the policy is a non-forfeiting one, and by the provisions of the 
note the policy and the note are to be read together, and in con- 
struing them, the acts of the parties are to exert an important in- 
fluence. It is a well-recognized principle of equity that forfeitures 
are odious, and the courts will construe a contract to give it effect 
and avert a forfeiture when this can be dcne without doing violence 
to the terms of the contract. 

Of the many cases upon this subject we select one, not merely 
because it declares the settled rule, but because it enforced it ina 
case very similar to the one under discussion. We refer to The 
North Western Insurance Co. vs. Hull, 39 Wis., 397. It is said by 
that court, “ Forfeitures are only enforced when it appears that it is 
the plain intent and meaning of the contract, and the rule applies that 
the words of the instrument shall be taken most strongly against the 
party employing them. The premium notes outstanding are made 
alien on the policy, and of course are to be deducted from the 
amount of recovery. In Manhattan Life Ins. Co. vs. Little, 8 Insur- 
ance Law JournaL, 226, in a charge by Judge Treat, it was held 
“that a forfeiture of a life policy cannot be made if there is a divi- 
dend due the policy-holder sufficient to pay the premium, or part 
of the premium due which by the custom of the company is appli- 
cable to the payment of the premium.” In reading the note and 
policy together, and thus construing them, as we have intimated the 
acts of the parties done under them are to exert an important influ- 
ence. North Western Ins. Co. vs. Hull, supra ; Oxley vs. Reisner, 
80 Ind., 580 ; Hensley vs. Phenix Ins. Co., 75 Ind., 1 ; Wilcutts vs. 
North Western Mut. Ins. Co., 81 Ind., 300. It is averred in the 
reply that the custom of the company had always been to apply 
dividends in payment of premium notes, and this well comports 
with the tenor of the note for it therein provided that dividends 
shall be so applied. The note worked a payment of the premium 
and evidenced a loan of money from the company, and its non-pay- 
ment could not operate to revoke a right fixed the moment it was 
accepted. 23 Minn., 491 ; 36 Ohio St., 51 ; 95 U.S., 269 ; 40 Iowa, 
257. The taking of the premium notes may be treated as a loan to 
the assured by way of investment of the funds of the company. 
The evidence shows that the assured paid premiums in cash and 
notes that carried his policy until August, 1868, and that on the 14 
day of April, 1868, a dividend of 50 per cent was declared, and to 
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this dividend as part of the benefit of his living policy the assured . 
was entitled. He was entitled by the express terms of his policy to 
$500 for each annual premium paid, and, by the character of the 
company and his position in it, to participate in the profits. We 
think under the contract, the dividend due Hall being sufficient to 
pay the note, such a policy should not be declared forfeited for non- 
payment of premiums, and the judgment ought to be affirmed. 
Judgment affirmed. 





Moulor vs. American Life Ins. Co. 


SUPREME COURT OF THE UNITED STATES. 


Octoser Term, 1883. 


In Error to the Circuit Court of the United States for the Eastern 
District of Pennsylvania. 


EMILIE MOULOR, Plaintiff in Error 
US. 
THE AMERICAN LIFE INS. CO.* 


Going to the jury upon one of several defenses does not preclude the defendant, 
at a subsequent trial, from insisting upon other defenses, involving the 
merits, which have not been withdrawn of record or abandoned in pur- 
suance of an agreemant with the opposite side. 

A judgment will not be reversed upon a general exception to the refusal of the 
court to grant a series of instructions, presented as one request, because 
there happens to be in the series some which ought to have been given. 

The principal reaffirmed, that when a policy of insurance contains cuntradic- 
tory provisions, or has been so framed as to leave room for construction, 
rendering it doubtful whether the parties intended the exact truth of the 
applicant’s statements to be a condition precedent to any binding con- 
tract, the court should lean against that construction which imposes upon 
the assured the obligations of a warranty. 


An applicant for life insurance was required to state, categorically, whether 
he had ever been afflicted with certain specified diseases. He answered 
that he had not. Upon an examination of the several clauses of the appli- 
sation, in connection with the policy, it was held to be reasonably clear 
that the company required, as a condition precedent to a valid contract, 
nothing more than that the insured would observe good faith towards it, 
and make full, direct, and honest answers to all question, without evasion 
or fraud, and without suppression, misrepresentation, or concealment of 
facts with which the company ought to be made acquainted. 

In the absence of explicit stipulations requiring such an interpretation, it should 
not be inferred that the insured took a life policy with the understand- 
ing that it should be void, if, at any time in the past, he was, whether 


* Decision reudered, April 14, 1884. 
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conscious of the fact or not, afflicted with the diseases, or any one of them, 
specified in the questions propounded by the company. Such a construc- 
tion of the contract should be avoided, unless clearly demanded by the 
established rules governing the interpretation of written instruments. 


Hartay, J. 


This is an action upon a policy of insurance issued by the Ameri- 
can Life Insurance Company of Philadelphia. By its terms the 
amount insured—$10,000—is payable to Emilie Moulor, the plaintiff 
in error, her executors, administrators, and assigns, within sixty 
days after due notice and satisfactory proof of interest and of the 
death of her husband, the insured, certain indebtedness to the com- 
pany being first deducted. Upon the first trial there was a verdict 
for the plaintiff, which was set aside and a new trial awarded. At 
the next trial, the jury were peremptorily instructed to find for the 
company, and judgment was, accordingly, entered in its behalf. 
Upon writ of error to this court, that judgment was reversed upon 
the ground that, as to certain issues arising out of the evidence, 
the case should have been submitted to the jury. Moulor vs. In- 
surance Company, 101 U.S., 708. At the last trial there was a ver- 
dict and judgment for the defendant. 

Upon that trial the plaintiff offered to show, by the testimony of 
witnesses, that at a previous trial, in 1875, the company went to the 
jury upon the single issue of an alleged breach of warranty, and did 
not seek a verdict upon the ground that the insured had committed 
suicide. The offer was denied, and the action of the court thereon 
is assigned for error. The avowed object of the proof was to estab- 
lish a waiver by the company of any defense founded upon that 
clause of the policy which declares that it shall be void in case the 
insured “die by his own hand.” Undoubtedly, it was competent 
for the company to waive that or any other defense arising out of 
the conditions of the policy ; but, clearly, its willingness, at one 
trial, to risk its case before the jury, upon a single one of several 
issues made, did not preclude it, at a subsequent trial, from insisting 
upon other defenses, involving the merits, which had not been with- 
drawn of record, or abandoned in pursuance of an agreement with 
the plaintiff. 

After the evidence was closed, the plaintiff submitted to the court 
a series of instructions, twenty-three in number, and asked that the 
jury be charged as therein indicated. As to instructions eleven, 
twelve, and nineteen, no ruling was made, nor was an exception 
taken for the failure of the court to pass upon them. The twenty- 
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third, relating to the before-mentioned waiver of defense upon the 
ground of self-destruction, was rightly refused because the evidence 
showed no such waiver. As to the remaining instructions, the 
court said, generally, that the propositions announced in them could 
not be affirmed, because they were either unsound or irrelevant. A 
general exception was taken to the “answers” of the court to the 
application to charge the jury as indicated in plaintiffs points. 
That exception, however, was too vague and indefinite. Some of the 
instructions submitted might well have been given, while others 
were abstract, or did not embody a correct exposition of the law of 
the case. Those instructions, although separately numbered, seem 
to have been presented as one request, and the exception was gen- 
eral as to the action of the court in respect of them all. If it was 
intended to save an exception as to, distinct propositions embodied 
in the instructions, the attention of the court should have been 
directed to the specific points “concerning which it was supposed 
error had been committed. As some of the plaintiffs instructions 
were properly overruled, we ought not, under the general exception 
taken, to reverse the judgment merely because, in the series pre- 
sented as one request, there were some which ought to have been 
given. Indianapolis etc. R. R. Co. vs. Horst, 93 U. S., 295; Rog- 
ers vs. The Marshal, 1 Wall. 644; Harvey vs. Tyler, 2 ib., 338 ; 
Johnson vs. Jones, 1 Black., 209 ; Beaver vs. Taylor, 93 U.3., 46 ; 
Beckwith vs. Bean, 98 ib., 284. 

But there were certain parts of the charge to which exceptions 
were taken in due form. The rulings, the correctness of which is 
questioned by the assignments of error, will be presently stated. It 
is necessary that we should first ascertain the precise nature of the 
case discloged by the evidence. 

The seventh question in the application for insurance required the 
insured to answer Yes or No, as to whether he had ever been afflicted 
with any the following diseases : Insanity, gout, rheumatism, palsy, 
scrofula, convulsions, dropsy, small-pox, yellow-fever, fistula, rupture, 
asthma, spitting of blood, consumption, and diseases of the lungs, 
throat, heart, and urinary organs. As to each, the answer of the 
insured was, No. 

The tenth question was: “Has the party’s father, mother, broth- 
ers, or sisters been afflicted with consumption or any other serious 
family disease, such as scrofula, insanity, etc.?” The answer was, 
“No, not since childhood.” 

_The fourteenth question was: “Is there any circumstance which 
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renders an insurance on his life more than usually hazardous, such 
as place of residence, occupation, physical condition, family history, 
hereditary predispositions, constitutional infirmity, or other known 
cause, or any other circumstance or information with which the 
company ought to be made acquainted?” The answer was, No. 

To the sixteenth question, “Has the applicant reviewed the an- 
swers to the foregoing questions, and is it clearly understood and 
agreed, that any untrue or fraudulent answers, or suppression of 
facts in regard to health, habits, or circumstances, or neglect to pay 
the premium on or before the time it becomes due, will, according 
to the terms of policy, vitiate the same and forfeit all payments 
made thereon?” the answer was, Yes. 

At the close of the series of questions, nineteen in number, pro- 
pounded to and answered by the applicant, are the following 
paragraphs :— 

“Tt is hereby declared and warranted that the above are fair and 
true answers to the foregoing questions ; and it is acknowledged 
and agreed by the undersigned that this application shall form a 
part of the contract of insurance, and that if there be, in any of the 
answers herein made, any untrue or evasive statements, or any mis- 
representation or concealment of facts, then any policy granted upon 
this application shall be null and void, and all payments made 
thereon shall be forfeited to the company. 

“And it is further agreed that if at any time hereafter the com- 
pany shall discover that any of said answers or statements are un- 
true or evasive, or that there has been any concealment of facts, 
then, and in every such case, the company may refuse to receive 
further premiums on any policy so granted upon this application, 
and said policy shall be null and void, and payments forfeited as 
aforesaid.” 

The policy recites that the agreement of the company to pay the 
sum specified is “in consideration of the representations made to 
them in the application,” and of the payment of the premium at the 
time specified ; further, “it is hereby declared and agreed that if 
the representations and answers made to this company, on the ap- 
plication for this policy, upon the full faith of which it is issued, 
shall be found to be untrue in any respect, or that there has been 
any concealment of facts, then, and in every such case the policy 
shall be null and void.” 

The main defense was that the insured had been afllicted with 
serofula, asthma and consumption prior to the making of his appli- 
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cation, and that, in view of his statement that he had never been so 
afflicted, the policy was, by its terms, null and void. 

There was, undoubtedly, evidence tending to show that the in- 
sured had been afflicted with those diseases, or some of them, prior 
to his application ; but there was also evidence tending to show not 
only that he was then in sound health, but that, at the time of his 
application, he did not know or believe that he had ever been af- 
flicted with any of them in a sensible, appreciable form. 

Referring to the seventh question in the application, the court— 
after observing that the answer thereto was untrue, and the policy 
avoided, if the insured had been at any time afflicted with either of 
the diseases last referred to—instructed the jury: “{t is of no 
consequence in such case, whether he knew it to be untrue or not ; 
he bound himself for its correctness, and agreed that the validity of 
his policy should depend upon its being so.” Again: ‘ That he, 
the insured, did not know he was then afflicted, is of no importance 
whatever, except asit may bear upon the question, Was he afflicted ? 
If he was, his answer (for the truth of which he bound himself) 
was untrue, and his knowledge or absence of knowledge, on the 
subject, is of no consequence.” Further: “ You [the jury] must de- 
termine whether the insured was at any time afflicted with either of 
the diseases named. If he was, his answer in this respect, was un- 
true, and, notwithstanding he may have ignorantly and honestly 
made it, the policy is void, and no recovery can be had upon it.” 
To so much of the charge as we have quoted the plaintiff excepted. 

Assuming—as in view of the finding of the jury we must assume 
—that the insured was, at the date of his application, or had been 
prior thereto, afflicted with the disease of scrofula, asthma, or con- 
sumption, the question arises whether the beneficiary may not re- 
cover, unless that it appears that he had knowledge or some reason 
to believe, when he applied for insurance, that he was or had been 
afflicted with either of those diseases. The circuit court plainly 
proceeded upon the ground that his knowledge or belief as to having 
been afflicted with the diseases specified, or some one of them, was 
not an essential element in the contract ; in other words, if the as- 
sured ever had, in fact, any one of the diseases mentioned in his an- 
swer to the seventh question, there could be no recovery, although 
the jury should find from the evidence that he acted in perfect good 
faith, and had no reason to suspect, much less to believe or know, 
that he had ever been so afflicted. If, upon a reasonable interpreta- 
tion, such was the contract, the duty of the court is to enforce it ac- 
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cording to its terms; for, the law does not forbid parties to a 
contract for life insurance to stipulate that its validity shall depend 
upou conditions or contingencies such as the court below decided 
were embodied in the policy in suit. The contracts involved in Jef- 
fries vs. Life Ins. Co., 22 Wall., 47, and Aitna Life Ins. Co. vs. 
France, ete., 91 U. S., 510, were held to be of that kind. But, un- 
less clearly demanded by the established rules governing the con- 
struction of written agreements, such an interpretation ought to be 
avoided. In the absence of explicit, unequivocal stipulations requir- 
ing such an interpretation, it should not be inferred that a person 
took a life policy with the distinct understanding that it should be 
void and all premiums paid thereon forfeited, if at any time in the 
past, however remote, he was, whether conscious of the fact or not, 
afflicted with some one of the diseases mentioned in the question to 
which he was required to make a categorical answer. If those who 
organize and control life insurance companies wish to exact from 
the applicant, as a condition precedent to a valid contract, a guar- 
aranty against the existence of diseases, of the presence of which in 
his system he has and can have no knowledge, and which even skill- 
ful physicians are often unable, after the most careful examination, 
to detect, the terms of the contract to that etfect must be so clear as 
to exclude any other conclusion. 

In National Bank vs. Insurance Co., 95 U. 8., 678—which was a 
case of fire insurance, involving, among others, the question whether 
the statements as to the value of the property insured were warran- 
ties—it is said : “ When a policy of insurance contains contradictory 
provisions, or has been so framed as to leave room for construction, 
rendering it doubtful whether the parties intended the exact truth 
of the applicant’s statements to be a condition precedent to any 
binding contract, the court should lean against that construction 
which imposes upon the assured the obligation of a warranty. The 
company cannot justly complain of such a rule. Its attorneys, offi- 
cers or agents prepared the policy for the purpose, we shall assume, 
both of protecting the company against fraud, and of securing the 
just rights of the assured under a valid contract of insurance. It is 
its language which the court is invited tointerpret, and it is both rea- 
sonable and just that its own words should be construed most 
strongly against itself.” See also Grace vs. American Ins. Co., 109 
U. S., 282. These rules of interpretation equally applicable in cases 
of life insurance, forbid the conclusion that tiie answers to the ques- 
tions in the application constitute warranties, to be literally and ex- 
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actly fulfilled, as distinguished from representations which must be 
substantially performed in all matters material to the risk, that is, in 
matters which are of the essence of the contract. 

We have seen that the application contains a stipulation that it 
shall form a part of the contract of insurance ; also, that the policy 
purports to have been issued upon the faith of the representations 
and answers in that application. Both instruments, therefore, may 
be examined to ascertain whether the contract furnishes a uniform 
fixed rule of interpretation, and what was the intention of the par- 
ties. Taken together, it cannot be said that they have been so 
framed as to leave no room for construction. The mind does not 
rest firmly in the conviction that the parties stipulated for the literal 
truth of every statement made by the insured. There is, to say the 
least, ground for serious doubt as to whether the company intended 
to require, and the insured intended to promise, an exact, literal ful- 
fillment of all the declarations embodied in the application. It is 
true that the word “ warranted” isin the application; and, although 
a contract might be so framed as to impose upon the insured the ob- 
ligations of a strict warranty, without introducing into it that par- 
ticular word, yet it is a fact, not without some significance, that 
that word was not carried forward into the policy, the terms of which 
control when there is a conflict between its provisions and those of 
the application. The policy upon its face characterizes the state- 
ments of the insured as representations. Thus, we have one part of 
the contract apparently stipulating for a warranty, while another 
part describes the statements of the assured as representations. 
The doubt, as to the intention of the parties, must, according to the 
settled doctrines of the law of insurance, recognized in all the ad- 
judged cases, be resolved against the party whose language it be- 
comes necessary to interpret. The construction must, therefore, 
prevail which protects the insured against the obligations arising 
from a strict warranty. 

But it is contended that if the answers of the assured are to be 
deemed representations only, the policy was, nevertheless, forfeited, 
if those representations were untrue in respect of any matters mate- 
rial to the risk. The argument is, that if the insured was, at the 
time of his application or had been at any former period of his life, 
seriously or in an appreciable sense, afflicted with scrofula, asthma or 
consumption, his answer, without qualification, that he had never 
been so afflicted, being untrue, avoided the policy, without reference 
to any knowledge or belief he had upon the subject The sound- 
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ness of this proposition could not be disputed if, as assumed, the 
knowledge or good faith of the insured, as to the existence of such 
diseases, was, under the terms of the contract in suit, of no conse- 
quence whatever in determining the liability of the company. Butis 
that assumption authorized by a proper interpretation of the two in- 
struments constituting the contract ? We think not. 

Looking into the application upon the faith of which the policy 
was issued and accepted, we find much justifying the conclusion that 
the company did not require the insured to do more, when applying 
for insurance, than observe the utmost good faith, and deal fairly 
and honestly with it, in respect of all material facts about which in- 
quiry is made, and as to which he has, or should be presumed to 
have knowledge or information. The applicant was required to 
answer yes or no as to whether he had been afflicted with certain 
diseases. In respect of some of those diseases, particularly con- 
sumption, and diseases of the lungs, heart, and other internal or- 
gans, common experience informs us that an individual may have 
them, in active form, without at the time being conscious of the fact, 
and beyond the power of anyone, however learned or skillful, to 
discover. Did the company expect, when requiring categorical 
answers as to the existence of diseases of that character, that the 
applicant should answer with absolute certainty about matters of 
which certainty could not possibly be predicated? Did it intend to 
put upon him the responsibility of knowing that which, perhaps, no 
one, however thoroughly trained in the study of human diseases, 
could possibly ascertain ? 

We shall be aided in the solution of these inquiries by an examin- 
ation of other questions propounded to the applicant. In that way 
we may ascertain what was in the minds of the parties. 

Beyond doubt, the phrase “ other known cause,” in the fourteenth 
question, serves the double purpose of interpreting and qualifying 
all that precedes it in the same clause or sentence. For instance, 
the applicant was not required to state all the circumstances, within 
his recollection, of his family history, but those only which rendered 
the proposed insurance more than usually hazardous, and of which 
he had personal knowledge, or of which he had information fairly 
i-.stifying a belief of their existence. If he omitted to state circum- 
stances in his “ family history ” of which he had no knowledge, nor 
any information deserving attention, that omission would not avoid 
the policy, although it subsequently appeared that those circum- 
stances, if known to the company, would have shown that the pro- 
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posed insurance was more than usually hazardous. Apart from 
other questions or clauses in the application, the tenth question 
would indicate that an incorrect or untrue answer as to whether the 
applicant’s “father, mother, brothers or sisters had been affected 
with consumption, or any other serious family disease, such as 
scrofula, insanity, &c.,” would absolve the company from all liability. 
Yet, in the fourteenth question, the insured, being asked as to his 
family history, and as to “ hereditary predispositions "—an inquiry 
substantially covering some of the specific matters referred to in the 
tenth question—was, as we have seen, only required to state such 
circumstances as were known to him, or of which he had informa- 
tion, and which rendered an insurance upon his life more than 
usually hazardous. So, in reference to that part of the fourteenth 
question relating to the then physical condition of the applicant. 
Suppose, at the time of his application, he had a disease of the lungs 
or heart, but was entirely unaware that he was so affected. In such 
a case, he would have met all the requirements of that particular 
question, and acted in the utmost good faith, by answering No, 
thereby implying that he was aware of no circumstance in his then 
physical condition which rendered an insurance upon his life more 
than usually hazardous. And yet, according to the contention of 
the company, if he had, at any former period of his life, been afflicted 
with a disease of the heart or lungs, his positive answer to the 
seventh question, that he had not been so afflicted, was fatal to the 
contract ; this, although the applicant had no knowledge or infor- 
mation of the existence at any time of such a disease in his system. 
So, also, in reference to the inquiry in the fourteenth question as to 
any “constitutional infirmity” of the insured. If, in answering that 
question, he was required to disclose only such constitutional infirm- 
ities as were then known to him, or which he had reason to believe 
then existed, it would be unreasonable to infer that he was expected, 
in answer to a prior question, in the same policy, to guarantee abso- 
lutely, and as a condition precedent to any binding contract, that he 
had never, at any time, been afflicted with diseases of which, perhaps, 
he never had, and could not have, any knowledge whatever. 

The entire argument in behalf cf the company proceeds upon a 
too literal interpretation of those clauses in the policy and applica- 
tion which declare the contract null and void if the answers of the 
insured to the questions propounded to him were, in any respect, 
untrue. What was meant by “true ” and “untrue ” answers? In one 
sense, that only is true which is conformable to the actual state of 
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things. In that sense, a statement is untrue which does not express 
things exactly as they are. But in another and broader sense, the 
word “true” is often used as a synonym of honest, sincere, not fraud- 
ulent. Looking at all the clauses of the application, in connection 
with the policy, it is reasonably clear—certainly the contrary cannot 
be confidently asserted—that what the company required of the ap- 
plicant, as a condition precedent to any binding contract, was, that 
he would observe the utmost good faith towards it, and make full, 
direct and honest answers to all questions, without evasion or fraud, 
and without suppression, misrepresentation or concealment of facts 
with which the company ought to be made acquainted ; and that by 
so doing, would he be deemed to have made “ fair and true an- 
swers.” 

If it be said that an individual could not be afflicted with the dis- 
eases specified in the application, without being cognizant of the fact, 
the answer is that the jury would, in that case, have no serious difti- 
culty in finding that he had failed to communicate to the company 
what he knew or should have known was material to the risk, and 
that, consequently for the want of “ fair and true answers,” the policy 
was, by its terms, null and void. But, whether a disease is of such 
a character that its existence must have been known to the individ- 
ual afflicted with it, and, therefore, whether an answer denying its 
existence was or not a fair and true answer, is a matter which 
should have been submitted to the jury. It was an erroneous con- 
struction of the contract to hold, as the court below did, that the 
company was relieved from liability if it appeared that the insured 
“was, in fact, afflicted with the diseases, or any of them, mentioned in 
the charge of the court. The jury should have been instructed, so 
far as the matters here under examination are concerned, that the 
plaintiff was not precluded from recovering on the policy, unless it 
appeared from all the circumstances, including the nature of the 
diseases with which the insured was alleged to have been afflicted, 
that he knew, or had reason to believe, at the time of his application, 
that he was or had been so afflicted. 

It results from what has been said that the judgment must be re- 
versed, with direction to set aside the verdict, and for further pro- 
ceedings consistent with this opinion. 
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SUPREME COURT OF ILLINOIS. 


Appeal from the Appellate Court for the First District.—Originally 
appealed from the Circuit Court of Cook Co. 


INS. CO. OF NORTH =o a 


vs. 
HELEN N. GARLAND.* ) 


The policy provided that it should ‘be void if the premises became and re- 
mained vacant. The premises were sold and the policy assigned with the 
consent of the company indorsed, the indorsement stipulating, however, 
that it should be subject to the same terms and conditions as before. 


Held, That the policy was not absolutely avoided but only voidable at the op- 
tion of the company by reason of breach of the condition as to vacancy. 
Such election by the company must be exercised, however, before the prem- 
ises became again occupied. 

Held, That mere notification that the house was vacant at the time of the as- 
signment did nut prevent the company from insisting upon a forfeiture as 
to the assignee when the premises had been burned while vacant. The as- 
signee stood in no better position than the original insured. 


Mitirr Lewis & Bercen, Allorneys for Company. 
J. Buacxsurn Jongs, for Appellee. 


Motxey, J. 
This is an appeal from a judgment of the appellate court affirming 
a decree of the Circuit Court of Cook County in favor of Helen N. 
Garland, the appellee, and against the Insurance Company of North 
America, the appellant, for the sum of $3,000—the amount of a loss 
by fire, under a policy of insurance issued by the company to Maria 
G. McConnell, on her dwelling-house, on the 23d day of November, 


* Opinion on the rehearing filed January 24, 1884. 
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1876, and by her assigned, with the consent of the company to ap- 
pellee, less the sum of $1,746, then held by the company. 

After the issuing of the policy, and but a few days before the 23d 
of January, 1878, Mrs. McConnell, the assured, sold and conveyed 
the premises to Mrs. Garland, the appellee, and thereupon moved 
out, leaving them vacant and unoccupied, in which condition they so 
remamed until the time of their destruction by fire on the 25th of 
September, 1879, being a period of some twenty months. The pol- 
icy, among others, contained this provision: “And if the assured 
shall allow the building herein insured to become vacant or unoccu- 
pied, and so remain, * * * unless the consent of the company 
be indorsed hereon, this policy shall become void.” On the 23d of 
January, 1878, and but a short time after the sale and transfer of 
the property to appellee, her husband, John C. Garland, called at the 
company’s office for the purpose of obtaining the company’s assent 
to the transfer of the policy, which, after some little delay, by reason 
of the policy not being present, was indorsed thereon in these words: 

“The property hereby insured having been purchased by Helen 
N. Garland, the Insurance Company of North America consents that 
the interest of Maria G. McConnell in the within policy may be as- 
signed to said purchaser, subject, nevertheless, to all the terms an¢ 
conditions therein mentioned and referred to. 

“©. H. Case, Agent.” 


Garland’s account of what occurred at the company’s office is as 
follows :— 


“ After the purchase of the property from McConnell, and after the 
McConnells had moved out of the house, I called at the office of Mr. 
Case, agent of the company, whose name is signed to the policy, at 
No. 120 La Salle Street, to have the insurance transferred from Mrs. 
McConnell to Mrs. Garland, and the clerk at the desk said I would 
be obliged to bring the policy before the insurance could be trans- 
ferred on their books. I remarked to the clerk that it was late in 
the afternoon, and I had just got knowledge that the house was va- 
cant, and desired to have the transfer made. The clerk remarked 
that they could put it on their book—put the transfer on their 
books; but it would not be legal without I had the policy with Mrs. 
McConnell’s signature attached, and if the house was vacant I had 
better attend to that part of the business, because it would not 
amount to anything if the house was destroyed, they would not be 
liable for any loss. I then went out to find McConnell, and found 
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him. Got his wife’s signature to the assignment on the back of the 
policy. It was signed by Mr. McConnell who said he was his wife’s 
agent. I then took the policy back to Mr. Case’s office, and they 
wrote on it their transfer. The policy was then taken back in where 
Mr. Case was sitting, and signed by him, brought and handed to 
me.” In answer to the question, “ Now state again precisely what 
you said, if anything with reference to the property being vacant ?” 
he further said: “I told this clerk that I wanted the transfer put on 
the books that day, because the property was vacant, and it had 
just come to my knowledge that the McConnells had moved out of it 
and moved into the city.” 

Upon this state of facts it is claimed by appellee that the com- 
pany having assented to the transfer of the policy in the manner 
stated, with notice that the insured premises were at the time of 
such transfer vacant and unoccupied, was in law a waiver of the con- 
dition which declares the policy void upon the happening of such 
contingency—and so the appellate court held. We do not think the 
evidence, or a proper construction of that clause of the policy war- 
rants the conclusion reached. We see nothing in Garland’s state- 
ments of what occurred at the company’s office that would justify 
the inference that the company intended a waiver of that condition 
in the policy. There was certainly nothing said by anyone present 
to warrant that conclusion, so that if the proposition can be main- 
tained at all, it must be solely on the ground that the consent of the 
company, having notice of the fact the property was at the time un- 
occupied, is of itself in law, a waiver of the condition. We are aware 
of no authority sustaining this view, and certainly none has been 
cited going that length. We do not understand that a policy having 
a condition in it like the one under consideration becomes abso- 
lutely void by reason of the premises becoming vacant or unoccu- 
pied. Nor do we understand that in case of a breach of the 
condition of the policy in this respect the company is bound, at its 
peril, upon notice of such breach, to declare the policy forfeited for 
that reason, even conceding it has the power to do so, of which it is 
unnecessary now to express any opinion. And it is well settled if the 
company should not exercise this power while the assured is in de- 
fault, and the premises should again become occupied, its right to 
do so would cease, and its liability on the policy would again attach. 
Schmidt vs. Peoria Marine & Fire Ins. Co., 41 Ill, 295 ; Insurance 
Co. of North America vs. McDowell, 50 id., 120; Westchester Fire 
Ins. Co. vs. Foster, 90 id., 121. 
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Now the object of the company in assenting to the transfer of the 
interest of the assured in the policy to the purchaser was clearly 
nothing more than to place the latter in the same position, with 
respect to all rights and liabilities under it, that the assured herself 
occupied before such transfer. Suppose Mrs. McConnell had sim- 
ply vacated the property without selling it or, assigning the policy, 
and it had remained vacant until the loss by fire in the same way 
it did, and this action had been brought by her instead of Mrs. Gar- 
land, and the company had invoked the breach of this condition in 
the policy as a defense, would it have been any answer to have 
replied, the company knew the premises were vacant and unoccu- 
pied, and had declared no forfeiture of the policy? Surely not. 
And yet, on principle, we can see no difference in this case and the 
one supposed, if, as we have already seen, the transfer of the policy 
with the company’s consent is a mere substitution of appellee as a 
party to the policy for Mrs. McConnell. Upon such change of par- 
ties, her relation to the policy, the company, and the subject-matter 
of the contract, became precisely the same as that of Mrs. McCon- 
nell before the substitution. It was, in effect, reissuing the policy to 
another party upon the same terms and conditions it had been 
issued before. Suppose this had been an original policy, issued to 
appellee in the first instance under the same circumstances, how 
would the case stand? To say the delivery of the policy under 
such circumstances would be a waiver of the condition altogether, 
would be to not only disregard the manifest intention of the con- 
tracting parties, but would be clearly doing violence to an express 
provision of the contract itself. We have no doubt in such case 
the condition would remain in full force to the same extent as other 
provisions in the contract, and that in order to secure the benefits 
of the policy the assured would be bound to see the premises did 
not “remain” vacant or unoccupied. In such a case we have no 
doubt the company would have a clear right to insist on the per- 
formance of the condition and until that was done its liability under 
the policy would not attach. On the other hand, whenever the 
terms of the policy in this respect were complied with, the com- 
pany’s liability would at once begin. The case in hand does not, in 
our opinion, differ in principle from the one supposed. The 
precise language of the policy affecting this question should be 
particularly noted. The condition is not that the policy shall 
become null and void if the assured shall allow the building to 
become vacant or unoccupied. That is not sufficient. By the very 
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terms of the policy the assured must go a step further ; 
she must not only allow the building to become vacant or unoc- 
cupied, but in the language of the policy, she must also 
allow it to “remain so.” It is clear that under a provision of this 
kind, if the premises were to be suddenly vacated the assured would 
be bound to procure, without delay, another tenant or occupant, 
for until that was done his or her rights under the policy would be 
suspended, though the policy for that reason would not become 
void. On the contrary, as soon as the premises were re-occupied, 
the company’s liability would again attach. It may be, for any un- 
reasonable delay by the assured in re-oceupying the property, the 
company would have the right to declare the policy forfeited alto- 
gether, but it is not bound to do so, in order to avail itself of this 
condition. In the present case there was a wanton disregard of the 
condition in question altogether, and we think justice to the com- 
pany demands that its rights under the policy should not be sacri- 
ficed by a lax or latitudinous construction, which would do violence 
to the very terms of the company’s consent to transfer. By those 
terms it agreed that Mrs. McConnell’s interest in the policy might 
be assigned to appellee, “ subject, nevertheless, to all the terms and 
conditions therein mertioned and referred to.” And yet we are 
asked to hold, in the face of this express stipulation to the contrary, 
that the company thereby waived this condition in the policy. We 
cannot give our assent to any such construction. 

So far as this case may be supposed to depend upon whether the 
company had notice of the fact, the premises were vacant and unoc- 
cupied at the time of the transfer, the evidence is by no means satis- 
factory or conclusive, yet in the view we take of the question it is 
not important to discuss the evidence relating to it. Conceding it 
to be sufficiently established, it distinctly appears, as we understand 
the testimony, the company, at the very time of receiving such 
notice, informed the appellee’s husband, who was then acting as her 
agent, that the company would not be liable for any loss so long as 
the premises remained vacant and unoccupied. Garland himself 
swears he was informed, at the time of the transfer that if the house 
was vacant he “had better attend to that part of the business, be- 
cause it would not amount to anything if the house was destroyed 
—they would not be liable for any loss.” 

It is claimed, however, the expression “that part of the business,” 
bas reference to the transfer of the policy. But that would certainly, 
in the connection in which it occurs, be a very forced construction. 
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We think the plain common sense of the thing requires this expres- 
sion to be referred to the vacancy of the premises and not the 
assignment of the policy. There was no occasion to admonish Gar- 
land to quicken his steps in getting the policy assigned. He was 
already there in the company’s office for that purpose, and doing all 
that one reasonably could do to accomplish that object. But not so 
with respect to the property being occupied. That was liable to be 
overlooked, and some time would necessarily be required in procur- 
ing an occupant, hence the admonition. 

The judgment of the appellate court is reversed, and the cause 
remanded, with directions to reverse the decree of the circuit court, 
and remand the cause to that court for further proceedings in con- 
formity with the views here expressed. Judgment reversed. 

Justice Craig dissenting. 


Per Curiam: A rehearing having been granted in this case, we 
have again carefully examined it, and find no reason to change the 
conclusion reached on the former hearing. The opinion heretofore 
filed in the cause is approved and re-adopted as expressive of our 
views on the subject. Filed at Attawa, January 23, 1884. 


NOTE. 


In Fogg vs. Middlesex Mutual Fire Ins. Co., 10 Cush., 337, the effect of 
an assent to an assignment by an insurance company is stated by the court 
in the following language: ‘‘ Asa policy of insurance is not a negotiable 
instrument, it cannot be legally transferred so as to enable the assignee to 
maintain a suit in his own name without the assent of the other party. 
But in general, at the common law, where one party assigns all his right 
and interest in the contract, and the assignee gives notice to the other 
party to the contract, and he agrees to it, this constitutes a new contract 
between one of the original parties and the assignee of the other, the terms 
of which are regulated and fixed by those of the original contract.” 

In Wilson vs. Hill, 3 Met., 66, a like question arose, and the court said : 
‘‘Tf the assured has wholly parted with his interest before they (the build- 
ings insured) are burnt, and they are afterwards burnt, the underwriter 
incurs no obligation to pay anybody. The contract was to indemnify the 
assured, and if he has sustained no damage the contract is not broken. If, 
indeed, on a transfer of the estate, the vendor assigns his policy to the pur- 
chaser, and this is made known to the insurer, and is assented to by him, 
it constitutes a new and original promise to the assignee to indemnify him 
in like manner while he retains an interest in the estate; and the exemp- 
tion of the insurer from further liability to the vendor, and the premium 
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paid for insurance for a term not yet expired, are a good consideration for 
such promise, and constitute a new and valid contract between the insurer 
and the assignee.” 

‘‘Tf the doctrine of these cases is sound, which I believe it to be,” said 
Craig, J., in dissenting from the judgment in the principal case, ‘the 
written assent of the insurance company to the assignment of the policy 
created a new contract of insurance between the company and the assignee 
of the policy, Helen N. Garland. In legal effect the contract of insurance 
was the same as if Mrs. Garland had surrendered the old policy, and the 
company had issued to her, and in her name, a new one for the unexpired 
term the old policy had to run. If Iam correct in this view, the only re- 
maining question, to be determined is, whether an insurance company 
which issues a policy on vacant property, knowing the fact that the prop- 
erty is vacant, can, in case of loss, defeat a recovery on the policy on the 
ground that the policy contains a provision that it shall be void in case the 
property shall become vacant during the term for which the property is 
insured.” 

A similar question arose on a policy of insurance in Commercial Insur- 
ance Co. vs. Spankneble, 52 IIl., 60., and in that case it said: ‘‘ As to the 
objection that the premises were unoccupied when the fire occurred, it is a 
sufficient answer to say that the brewery was in the same condition when 
the fire occurred, that it was when the policy was issued, and the agent of 
the company was informed of its condition when he issued the policy, 
The company took the premium knowing the condition of the premises, 
and their condition being the same when destroyed by the fire, they should 
not be permitted to escape liability on that ground. ‘The premises were 
no more vacant or unoccupied at the time of the fire than when the insur- 
ance was effected.” Seealso, Williamsburgh City Fire Ins. Co. vs. Carry, 
83 Ill., 454, where a similar doctrine is announced. 

In Georgia Home Ins. Co. vs. Kennet, Admx., 28 Gratt., 88, the policy 
upon which the action was brought contained a clause that it should be 
vitiated if the premises became vacant, and the court in deciding the 
question, held,—‘‘If, at the time the agent of the company received the 
premium of insurance and delivered the policy, he had knowledge of the 
vacation of the property, and did not then avoid the policy, but treated it 
as valid and subsisting, such conduct of the agent was a waiver of the con- 
dition, and a breach of it could not be relied on by the defendant to defeat 
the plaintiff’s recovery.” In Williams vs. Niagara Fire Ins. Co., 50 Iowa, 
561, the policy contained a similar condition, and it is there said. “The 
company, with full knowledge that the house was unoccupied, and would 
be for a time, issues the policy and receives the premium, and then, after a 
loss occurs, insists that it is not bound, and the policy never had a legal 
existence, because said house was vacant. Having issued the policy, taken 
the premium, and thereby induced the plaintiff to believe she was insured, 
the defendant is estopped from alleging or proving the policy never had a 
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legal existence. By issuing the policy the defendant waived the condi- 
tions as to the occupation of the building.” In Aurora Fire Ins. Co. ys, 
Kranich, 36 Mich., 289, it was held that a condition” similar to the one 
under consideration had no application to a case where buildings insured 
were vacant at the time the policy issued. The Supreme Court of Maine, 
in North Berwick Co. vs. New England and Marine Ins. Co., 56 Me., 236, 
hold that a renewal of a policy, with knowledge of the existence of facts 
which would authorize the insurer to declare{a forfeiture, would be 
regarded a waiver. 

But it is unnecessary to multiply authorities on the question, as we 
regard it well-settled by authority, that the insurer cannot invoke the aid of 
a proviso like the one in question to defeat a recovery, where the policy 
was issued with knowledge at the time that the property was vacant. 
When the insurance company was notified by Garland that the house was 
vacant, if it did not desire or intend to be bound as an insurer of vacant 
property it had the right, and good faith required, that it should refuse to 
consent to the assignment, and thus the contract of insurance might have 
terminated ; but it did not pursue this course, but chose to consent to the 
assignment of the policy, and thus entered into a new contract of insurance 
with the assignee. Having done this with the knowledge that the property 
was vacant, justice and fair dealing will not now permit the company to 
escape liability by claiming that the contract made by it was, at the time, 
worthless and void.” 





Mulville, Trustee, vs. Adams et al. 


UNITED STATES CIRCUIT COURT. 


NORTHERN DISTRICT OF NEW YORK. 


JOHN MULVILLE, Trustee, 
vs. 


RUSSELL W. ADAMS, er. at.* 


The insurance on a planing mill was procured by a broker who used a written 
application made several years before to another company, which con- 
tained also a diagram showing a ground plan of the mill and adjacent 
buildings. ‘The agent made a synopsis of this application, annexing a copy 
of the diagram and a description of the property. This synopsis was used 
by the agent’s companies as a basis for their policies. 

Held, That the diagram purported to show only the location of the buildings 
represented on it, and there was no misrepresentation or breach of war- 
ranty in the existence of facts which it failed to’show, when the insured 
was only required to show the facts so far as they were material to the 
risk, although it also covenanted to be a full and just exposition of all the 
facts, unless the omitted facts were material. 


A representation that there was no planing machine on the premises is not 
falsified by the existence of such machine in an adjoining building not in- 
cluded in the policy. 

When a question in the application is not answered, a failure to inquire 
further is a waiver of answer by the insurer. 


The original application represented that there was no mortgage, but a mort- 
gage had subsequently been given. 

Held, That the misrepresentation avoided those policies issued on the basis of 
this application, where there had been no waiver. 


Held, That the knowledge of the agent of certain of the companies concerning 
the mortgage was a waiver of the misrepresentation. 


A conveyance of the property from the insured to his son previous to the fire 
was made, and subsequently a reconveyance by the son. The first deed 


* Decision rendered April, 1884. 
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was not put on record until after the fire, and it was claimed that the deed 
had never been delivered and was only executed to avoid judgments, 
Held, That there had been an alienation within the policy. 


Wa. W. Banaer, fur Complainant. 
Wermore & Jenner, for Defendants. 
Wattace, J. 


The complainant, as trustee for twenty-one insurance companies 
that had issued policies of fire insurance to the defendant Adams, 
took an assignment of a bond and mortgage executed by Adams to 
one Dodge, and has filed this bill to foreclose the mortgage and obtain 
a decree against Adamson the bond. The property of Adams insured 
by said policies had been burned, and suits had been brought, some 
by Adams, and some by Dodge, against the several compaaies to 
recover the loss, when it was arranged between all the parties that 
Dodge should assign the bond and mortgage to the complainant, 
and the pending suits should be discontinued. The assignment con- 
tained the following clause : “The said Mulville, in consideration of 
receiving said assignment, and the discontinuance of such actions, 
agrees to and with the said Dodge that he will within thirty days 
commence a suit to foreclose the said mortgage, to which suit the 
said Adams shall be made a party, and a claim made against him for 
any deficiency, and that if any of the said policies of insurance were 
valid as to the interest of said Adams therein at the time of the fire, 
May 15, 1877, that then such of them as were then valid shall be 
deemed a good and sufficient defense to the extent that such poli- 
cies may have been valid.” 

The property insured consisted of a saw mill building, a stone 
boiler house attached thereto, and a brick chimney standing de- 
tached, all known as the Clinton Mills, together with the engines, 
boilers, machinery, tools, and all fixtures and appurtenances con- 
tained in the buildings. The total insurance was $20,500, of which 
$5,473.50 was upon the buildings, and $15,026.50 was upon the per- 
sonal property and fixtures. 

The bill alleges generally that the several insurance policies issued 
by the companies to Adams were invalid on account of misrepre- 
sentations, concealment and breach of warranty on the part of 
Adams. The specific allegations are that the insurance was made 
and issued upon a survey and written description of the property, 
and that by the terms of the policies such survey and description 
were to be taken and deemed a part of such policy, and a warranty 
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on the part of the assured, and that by other conditions of the poli- 
cies any false representations by the assured of the condition, situa- 
tion or occupancy of the property, any omission to make known 
every fact material to the risk, any over-valuation, or any misrepre- 
sentation whatever, either in a written application or otherwise, 
should render the policies void. 

The bill further alleges that in the said survey and description of 
the premises, among other things the insured represented the prem- 
ises described in said policies as being disconnected and detached 
from a building known and described as alath and shingle mill ; 
and further represented that there was no planer or planing machine 
on said premises, nor in the said adjoining building, that there was 
no woodland or woods within one quarter of a mile of said premises; 
and that there were no other buildings than those set forth in the 
application within one hundred and fifty feet of the buildings 
insured, all of which representations were false. The bill also 
alleges that the insured represented and warranted that there was 
no incumbrance or mortgage on the property insured, whereas 
there was in fact at the time of the application for insurance a mort- 
gage thereon in favor of one Dodge. By an amendment to the bill, 
it is alleged that by the terms of the several policies it was condi- 
tioned that if the property covered by the insurance should be sold, 
conveyed or transferred, the policies should become void, and that 
they did become void because of a conveyance made by Adams to 
his son after procuring the insurance and before the fire. 

The case turns upon the validity of the policies as affected by the 
misrepresentations and breaches thus set forth. If none of them 
are invalid because of these misrepresentations and breaches, they 
were valid at the time of the fire. 

The bill contains further allegations intended to show that a re- 
covery could not have been had against the insurance companies 
upon the policies because of breaches of conditions which took place 
after the loss, such as failure of the assured to comply with the con- 
ditions respecting proofs of loss ; failure to furnish certified copies 
of invoices of property destroyed ; refus:] of the assured to arbi- 
trate, and over-valuation and false swearing in the proofs of loss. 
These allegations must be deemed irrelevant to the real controversy, 
because by the agreement under which the complainant acquired the 
mortgage, the only question open to contestation is whether the poli- 
cies were valid at the time of the fire. If they were then valid they 
are a good defense tothe mortgage, The language of the agreement 
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does not permit the complainant to contest generally the question 
whether the plaintiffs in the pending suits against the insurance 
companies were entitled to recover upon the policies. 

The validity of the policies has been assailed in the argument of 
counsel upon several grounds, which must be disregarded because 
the allegations of the bill do not present them. No over-valuation 
is alleged except in the proofs of loss; and no concealment as dis- 
tinct from misrepresentation is alleged. The controversey is there- 
fore narrowed to the specific issues of misrepresentation or breach 
of warranty, as follows: that the insured premises were discon- 
nected from the shingle-mill ; that there was no planing machine in 
the saw mill or shingle-mill ; that there were no woods or woodlands 
within one quarter of a mile ; that there were no other buildings 
except those shown in the survey, within 150 feet of the insured 
premises ; that there was no mortgage to Dodge upon the property; 
and whether there was a breach of condition whereby the policies 
are void because of the conveyance of Adams to his son. 

There were no oral representations made by Adams, or in his 
behalf, as the basis for the insurance. The policies were obtained 
through one Moies, an insurance broker employed by Adams. 
Moies applied to one Woodward, an insurance agent, and produced 
to him a written application which had beer used by Adams 
several years before for obtaining a policy on the same property 
from the Imperial Fire Insurance Company. There was a survey 
or diagram showing the ground plan of the saw mill, the shingle- 
mill, and the chimney, annexed to the application. Woodward was 
agent for four insurance companies, the Farmville, the Humboldt, 
the Safeguard, and the Royal Canadian. He made a synopsis of 
the Imperial application which is spoken of in the proofs as a 
“ digest,” annexing to it a copy of the diagram and a description 
of the property to be insured. This was shown by him to the 
officers or agents of some of the companies, and the policies issued 
by these companies were based upon it as the application for insur- 
ance. Every policy im suit was obtained upon this digest except the 
policies issued by the companies for which Woodward was agent, 
and those issued by the Merchants’ Insurance Company, the St. 
Louis Insurance Company, and the American Central Insurance 
Company. The policies issued by the Farmville, the Humboldt, 
the Safeguard, the Royal Canadian, the Merchants, the St. Louis, 
and the American Central companies were obtained upon the 
original or Imperial application. 
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1. There was no misrepresentation or breach of warranty which 
avoids the policies issued upon the basis of the “digest.” Every 
representation contained in this application was a warranty by the 
terms of the policies, but none of the representations were untrue. 
By this application the assured represented that there was no plan- 
ing machine in the saw-mill building, and no woodland within a 
quarter of a mile. Both of these representations were true. He 
did not represent, however, that the saw-mill was disconnected 
from the shingle-mill, or that there were no other buildings within 
150 feet of the property to be insured. The diagram purported to 
give only the ground plan of the buildings shown upon it. The 
shingle-mill was properly described as an “ adjoining building.” 

2. There was no misrepresentation or breach of warranty which 
avoids the policies issued upon the basis of the “Imperial survey ” 
except respecting the existence of a mortgage upon the property. 
This application consisted of a printed blank containing questions 
to be answered by the applicant, and an instruction to annex a 
diagram with a full explanation of the building to be insured, and 
of all buildings within 150 feet. The diagram annexed showed 
a ground plan of the saw-mill, boiler-room, lath and shingle-mill, 
the side track of a railway, and the location of the water which sup- 
plied the mill. An important feature of the application consists in 
an agreement at the end whereby the applicant covenanted that the 
application was a just, full and true exposition of all the facts and 
circumstances in regard to the condition, situation, value and risk of 
the property to be insured, “so far as the same were known to him, 
and were material to the risk.” 

This agreement restricts the effect of the representations con- 
tained in the application. Whether they are treated as a warranty 
of their truth, or as representations merely, is not material, because 
in either view the applicant only undertook responsibility for the 
‘ truth of the representations so far as the facts were known to him 
and were material to the risk. Houghton vs. The Manufacturers 
Ins. Co.,8 Met., 114. The application and the policies are to 
be read together, and it is a familiar rule in the interpretation 
of conditions which work a forfeiture that they are not to be 
extended by construction, and being inserted for the benefit of the 
insurer they are to be liberally construed in favor of the assured. 
No effect can be given to the covenant on the part of the applicant 
at the end of the application unless it is construed as restricting his 
undertaking, and holding him accountable for the accuracy of his 
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statements so far only as the facts stated are material to the risk. 
If every statement and the truth of every answer were to be treated 
as material there would be nothing upon which the restriction could 
operate. In this application the assured represented by his answer 
to the eighteenth question that there was no planing machine upon 
the premises, but the premises to which the question and answer 
refer are the ‘insured premises, not the adjuncts or adjoining 
premises. Northwestern Ins. Co. vs. Germania Ins. Co., 40 Wis., 
446 ; Carlin vs. West. Assurance Co., 57!Md., 515. There was, 
therefore, no misrepresentation. If the first subdivisionof the answer 
should be regarded as an answer to the first subdivision of the 
question it is not responsive. When a question is not answered it is 
not to be inferred that there was nothing which required an answer, 
and, in such case, if the answer is not responsive or satisfactory the 
insurer waives a full answer. Higgins vs. Phenix Ins. Co., 74 
N. Y., 6; Carson vs. Jersey City Ins. Co., 43 N. J., 30; Commonwealth 
vs. Hide and Leather Ins. Co., 112 Mass., 136. A reference to the 
original application, however, shows that this subdivision of the 
answer was intended as a response to the last subdivision of ques- 
tion 17. The answer to the 34th question is to be regarded as 
making the diagram an exhibit and description of all buildings 
within 150 feet of the insured building, and is equivalent, therefore, 
to a representation that all such buildings were shown upon it. 
As it did not disclose the existence of certain buildings within that 
distance the omission would be fatal to the validity of the policies, 
were it not that the assured only undertook to be responsible for the 
truth of his representations so far as the representations were 
material to the risk. The materiality of a representation is a ques 
tion of fact ; the test is the probable influence of the representation 
upon the judgment of the insurer. The testimony of the experts 
here is sufficient to indicate that the existence of buildings not 
within 100 feet of the insured property would not be deemed to 
increase the risk. The omission to describe those outside of that 
distance must, therefore, be held to be immaterial. This applica- 
tion also contained a representation that there was no mortgage or 
incumbrance upon the property to be insured. This representaticn 
was untrue. 

3. Under the allegations of the bill, the only breach of warranty 
or misrepresentation concerning incumbrances or mortgages upon 
the insured property is such as arises from the existence of a mort- 
gage to Dodge. At the time the application was originally prepared 
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there was no mortgage on the property so far as appears by the 
proofs. While there is no reason to suppose that Adams intended 
to misrepresent the fact when the policies in suit were obtained, the 
inadvertent representation must, of course, be given full effect. 

The only policies issued upon this application were those of the 
Merchants’ Insurance Co., the St. Louis Ins. Co., the American 
Central Ins. Co., the Farmville Insurance and Banking Co., the 
Humboldt Insurance Co., the Safeguard Fire Ins. Co., and the 
Royal Canadian Insurance Co. Woodward, who was the agent of 
four of these companies (the Farmville, the Humboldt, the Safe- 
guard, and the Royal Canadian), knew of the existence of the mort- 
gage to Dodge at the time the policies were issued. The policies 
issued by these companies are therefore not invalidated by reason of 
its existence. His knowledge is imputable to them, and no misrep- 
resentation can be predicated of a fact of which the insurers were 
fully cognizant. Angell on Ins., §324. This branch of the contro- 
versy is thus narrowed to the policies issued by the Merchants’ Ins. 
Co., the St. Louis Ins. Co., and the American Central Ins. Co. The 
policy issued by the Merchants’ Insurance Co., may also be ex- 
cluded because the evidence shows that the secretary of that com- 
pany knew of the existence of the Dodge mortgage. The loss in 
that policy was originally made payable to Dodge as mortgagee. 
The policies of the St. Louis Ins. Co. and the American Central Ins. 
Co., were obtained through Monrose and Mulville, the agents of 
those companies, and were issued by them upon the faith of the 
statements contained in the Imperial application. As to these poli- 
cies it must be held that the misrepresentation was fatal to the 
insurance. 

The only policies as to which a breach of the condition respecting 
a sale or conveyance of the property covered by the insurance can 
be alleged are those issued by the Franklin Ins. Co. and the German 
American Ins. Co., all the others having been made and delivered 
‘after the date of the conveyance by Adams to his son. The proofs 
show that while these policies were in force, and previous to the 
fire, Adams made and acknowledged a conveyance of the property 
to his son, and three days afterwards the son made and acknowl- 
edged a conveyance back to the father. The first deed was put on 
record shortly after the fire. Both the parties to the conveyance 
testify that it was never delivered, and the father testifies that he 
put it on record to prevent judgments which were about to be 
entered against him from becoming liens on the property. The 
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theory of the non-delivery of the deed is so inconsistent with the 
execution and delivery of the reconveyance by the son that it 
should not be regarded as true. The act of the son in making a 
conveyance back, and of the father in accepting it was an authentic 
declaration by both made at a time when neither of them had any 
interest to subserve by a perversion of the facts that the former had 
a title to transfer. These policies are therefore held to have be- 
come void. 

It follows that none of the policies are invalid upon the grounds 
alleged in the bill except those issued by the Franklin Ins. Co., the 
German American Ins. Co., the St. Louis Ins. Co. and the American 
Central Ins. Co. 

The amount due upon the several policies is not in issue because 
the bill does not charge that the loss was less than the insurance. 
The proofs, however, show that it was equal at least to the total 
insurance. 

Neither is there any issue as to the invalidity of Adam’s discharge 
in bankruptcy which is set up in the answer as a defense to any de- 
cree against him upon his bond. The validity of the discharge is 
not put in issue by a replication. Story Eq. Pl., §878. 

It is needless to say that no facts are properly in issue unless 
charged in the bill; that every fact essential to obtain the relief 
desired must be alleged ; and that no relief can be granted for mat- 
ters not charged although they may be apparent from other parts 
of the pleadings and evidence. Story Eq. Pl., §257. 

A decree is directed for the complainant, with a reference to a 
master to ascertain the amount due upon the mortgage. In ascer- 
taining this the master will apply the insurance moneys due upon 
all the policies except the four declared void, as a payment upon the 
mortgage at the date of the assignment to complainant. 
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SUPREME COURT OF NEW HAMPSHIRE. 


Jung, 1881. 


CARR. 
Us. 


ROGER WILLIAMS INS. CO. 
CARR. 


Us. 


FIRE ASSOCIATION OF PHILADELPHIA. 


In an action on a policy of insurance, on certain personal property, containing 
a condition that the policy should be void if the premises should become 
vacant and unoccupied, the plaintiff introduced evidence tending to show 
that the defendants, knowing that the property had not been used a part 
of the time covered by the policies, upon receiving notice of the fire, called 
for a schedule of the property burned; that the plaintiff furnished it, but it 
was returned with a request for another which was furnished; that this, 
not being satisfactory, one was prepared by the defendants, containing a 
statement that ‘the building was unoccupied and idle at the time of the 
fire and had been so for some six months more or less,’’ to which the 
plaintiff added, ‘‘of which said company had due notice and were duly 
notified, in the outset, that, owing to the nature of the business and the 
lack of a constant supply of water, said machinery would, necessarily, be 
idle a part of the time;” that the defendants replied that they ‘‘ admitted 
no liability from the fact that the property was unoccupied and inopera- 
tive, at the time of the fire, and had been so for months previous, and the 
consent of the defendants was not indorsed on the policy as the conditions 
required.” Held, That the evidence was competent, to be considered, by 
the jury, on the question whether the defendants had waived the condi- 
tions as to occupation. 


Conditions inserted in an insurance policy, the effect of which may be to 
defeat the policy, should be construed strictly. 

The term “premises, ’’ as ordinarily used in conditions in policies of insur- 
ance, does not apply to personal property when there is no insurance upon 
the buildings containing the property and when the buildings and prop- 
erty are owned by different persons. 

Whether “premises” are vacant or unoccupied is a question of fast to be 
determined by the triers of the facts. 


Whether a condition, in an insurance policy, that if the premises shall become 
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vacant or unocenpied, applies where there has been no change in the con- 
dition of the property between the date of the policy and the burning, 
quere. 


Assumpsit, upon policies of insurance. The defendant company 
in the first-named case may be designated “A,” and im the sec- 
ond “B.” 

Each policy insures one Fifield, “$1,000, on his undivided bilf of 
machinery, shafting, belting, tools and fixtures contained in a two- 
story frame paper mill and additions to same known as the Kear- 
sage Paper Mill, situated in Andover, N. H. Loss, if any, payable to 
R. C. Carr, as his interest may appear.” 

The property was burned September 15, 1878, and the plaintiff 
held Fifield’s mortgage on it, to secure notes exceeding the amount 
of the policies. The mill was not operated at the date of the poli- 
cies, nor at any time after that time. 

Policy A contained a condition that “if the premises should 
become vacant or unoccupied the policy should be void.” 

Policy B contained the following condition : “ this policy will not 
cover unoccupied buildings, unless insured as such, and, if the prem- 
ises shall be vacated and so remain for ten days without notice to 
this association, this policy shall cease and determine.” 

The defendants moved for a nonsuit. 

The other facts appear in the opinion. 


Surrey & Carr for the Plaintiff. 

Barnarp & Barnarp, for the Defendants. 

Norris & Asin, for Trs. 

Sranzey, J. 

The motion for a nonsuit is founded on the fact that, at the 
time of the fire the buildings containing the property insured, were 
unoccupied and that the policy did not cover such property. 
Assuming this to be so, it was competent for the defendants to 
waive this provision of the contract of insurance and, if there was 
competent evidence of such waiver, the motion was properly denied. 

The policies were obtained through Morrill & Danforth, who were 
general insurance agents, but were not specially appointed agents of 
the defendants. The plaintiff applied to them, informing them that 
Fifield had purchased an interest in the property ; that he held a 
mortgage upon Fifield’s interest ; requesting them to examine the 
property ; stating the amount of insurance wanted and the way in 
which the building and machinery were used. Morrill & Danforth 
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replied, that they were well acquainted with the mill; that they had 
a full survey of it and, if the plaintiff desired insurance, it was only 
necessary that he should state the amount. In September, 1876, 
Fifield saw Morrill & Danforth and told them the mill was not run- 
ning and that it could not be run all the time owing to the lack of 
water. Again, in September, 1877, Fifield told Morrill & Danforth 
that the mill might not run all the time. Neither the plaintiff nor 
Fifield knew that Morrill & Danforth were not the authorized agents 
of the defendants. 

Soon after the fire,Smith, the defendants’ agent, saw Fifield, and 
told him it was necessary for him to make out a schedule of the loss 
and send it to the defendants, at the same time insisting that the 
defendants were not liable by reason of the non-occupation or non- 
operation of the mill. The schedule was sent as requested, to which 
Smith replied requesting another and giving directions what it 
should contain and how it should be executed. It was prepared 
and forwarded to the defendants and, about two months after, the 
plaintiff, having received no reply, his attorney wrote for an expla- 
nation. Smith replied that no schedule such as was required had 
been received. He prepared and sent such a schedule stating 
therein “that the mill was last operated by Wm. Gordon, who leased 
it from assured, on or about April 1, 1877, for fourteen months. 
After running it for six months, more or less, Gordon abandoned 
the property which has since been unoccupied and idle.” To this 
the plaintiff caused to be added the following: “of which said 
company had due notice and said company was duly notified in 
the outset, that owing to the nature of the business and the lack 
of a constant supply of water, said machinery would necessarily be 
idle a part of the time,” and the schedules were then duly executed 
and sent to the defendants, who acknowledged their receipt and 
informed the plaintiff that they admitted no liability “for the 
reason that the said policy, by its conditions, was rendered void 
from the fact that the property was unoccupied and inoperative, at 
the time of the fire, and had been so for months previous and no 
consent from the defendants was indorsed on the policy as the con- 
ditions require.” _ 

There was no denial of the statement in the schedule that the 
defendants had notice and were fully informed at the outset that 
the machinery would necessarily be idle a part of the time. After 
receiving the defendants’ answer to the statements in the last 
schedule sent, the plaintiff brought these suits. 
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Assuming that the condition as to occupation applies to this case, 
upon which we shall have something to say hereafter, there was 
evidence on which the jury might have found a waiver. The fact 
that the defendants did not deny knowledge regarding the occupa- 
tion of the premises, but placed their defense on the sole ground 
that their consent was not indorsed on the policy, was evidence from 
which, unexplained and undenied, the jury would have been war- 
ranted in finding that they did know the facts in regard to occupa- 
tion, that were stated in the schedule of loss. The defendants’ 
answers to the last schedule of loss sent them were, in legal effect, 
a confession and an admitted avoidance, an admission of knowledge 
and an endeavor to evade the force of it. If with full information 
on the subject of the use and occupation of the property insured, 
the defendants issued the policies, it is immaterial whether their 
consent was indorsed or not. By issuing them, they waived all con- 
ditions which they knew or had reason to believe were violated. 
Taylor vs. Ins. Co., 51 N. H., 50; May Ins., 605, 627 ; Wood Ins., 
§§496, 497. The fact that the defendants required schedules of the 
loss after they were informed of the facts upon which they rely as a 
defense, was competent on the question of waiver of the alleged 
breach of the conditions as to occupation. When Smith, the 
defendants’ agent, was informed of the non-occupation he told the 
plaintiff it was necessary to make out a schedule of the loss and send 
to the defendants, and he called for a second and a third. It would 
not be strange or unreasonable for the plaintiff to infer that, while 
the defendants might not be legally liable because there was a 
breach of the conditions of the policies, they did not intend to insist 
on such breach as a defense against the plaintiff's claim under them. 
The claim that the policies were void on the ground of non-occupa- 
tion, and calling for proofs which were only necessary upon the 
theory that .they were valid was inconsistent, and when the call for 
the proofs was subsequent to the knowledge of facts which might be 
insisted on as a reason for avoiding their liability, it afforded evi- 
dence of a waiver of the breach of the conditions. What weight it 
should receive was for the jury. The motion for a nonsuit was 
properly denied on this ground. 

But there is another ground on which the motion was properly 
denied. It is a well-established principle that conditions providing 
for disabilities and forfeitures are to receive, when the intent is 
doubtful, a strict construction against those for whose benefit they 
are introduced. Livingston vs. Sicles, 7 Hill, 253, 255 ; Breasted vs. 
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Farmers’ Loan & Trust Co.,8 N. Y., 299, 305 ; Harriman vs. Ins. Co., 
45 N. Y. S. C., 394; Breck vs. Merchants’ Ins. Co. 49 Vt., 443; 
Chapin vs. School District, 35 N. H., 450; Emerson vs. Simpson, 
43 N. H., 475. This rule, applicable to all contracts, has peculiar 
force in cases like the present, when the attempt is to seize upon 
words, introduced as a safeguard against fraud and make them 
available to defeat the claim of the insured, on the theory of a 
technical forfeiture without fault. Hoffman vs. Adtna Ins. Co., 32 
N. Y., 405, 414. In the interpretation of conditions, inserted in and 
making a part of the contract by insurers, and in language chosen 
by them, care should be taken that a strained and unnatural effect 
is not given to words and terms to the prejudice of the insured, and 
in no case should they be extended by implication, so as to embrace 
cases not clearly or reasonably within the very words of the condi- 
tion, as such words are ordinarily used and understood, and given 
an effect thereby to defeat the intention of the parties. Ranno vs. 
Home Ins. Co., 59 N. Y., 387, 388. 

Neither the insured nor the plaintiff owned the building or had 
any interest therein except as a lessee, and the policy did not cover 
it. The insurance was upon “the machinery, shafting, belting, tools 
and fixtures contained in a two-story frame building and additions to 
same, known as the Kearsage Paper Mill.” The mention of the 
building is merely descriptive of the location of the property. The 
property, being movable, it was important to state location to dis- 
tinguish it from other property of the same kind. The description 
would not necessarily have been different if the property had been 
stored. The condition, the breach of which the defendants claim 
avoid the policies, have no application to the facts of these cases. 
They relate to the-building and nothing else. The term “ premises” 
does not include and is never used to designate personal property. 
It is used, both in law and in common speech, to indicate lands and 
tenements. Robinson vs. Ins. Co., 27 N. J. Law, 134 ; Howard Fire 
Ins. Co. vs. Comick, 24 Ill, 455. The connection in which the term 
is used indicates no intention to use it in any but its natural and 
ordinary sense. But to defeat the plaintiffs recovery, we are com- 
pelled to find that there was such an intention and to give to the 
word a strained and unusual signification. We have found no case, 
in which it is even hinted that the word “ premises” is ever used in 
connection with personal property only. If the insured had owned 
the building and the policy had covered the building as well as the 
machinery, it might with propriety be claimed that the condition 
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relating to occupancy was applicable to both building and machin- 
ery and other property described in the policies, but the fact that 
the title to real and personal property is in different hands, coupled 
with the further fact that we are compelled to give to the word 
“ premises” an unusual and unnatural meaning, sustains the view 
that the conditions have no application to this case. And, when we 
consider that the policies cover personal property and nothing else, 
because the insured had no insurable interest in the real estate, the 
inference fairly to be drawn is that at least one of the parties to the 
contract did not understand that they were making a contract 
whereby they were bound to keep their machinery in motion if they 
would have it insured. 

But if it is admitted that the conditions as to occupation and 
vacancy apply to such property as is described in these policies, we 
cannot say as matter of law that the plaintiff cannot recover. The 
question that constitutes vacancy or non-occupation is one of law 
and fact to be determined by the triers of the facts. It depends 
on a variety of circumstances among which are the situation and 
surroundings of the property insured, its uses and purposes and the 
like. No definite and inflexible rule can be drawn that shall apply 
alike to all cases. “The line between occupancy and unoccupancy, 
vacancy and the reverse cannot be definitely drawn. The question 
must be decided in view of all the circumstances of each case. 

On this question the evidence was that the machinery was not in 
operation from the date of the policies until the fire. Just before it 
was burned arrangements were being made to put it in operation. 
The machinery and other property insured was in its proper place, 
from the issue of the policies to the time of the fire. On this evi- 
dence we cannot say, as matter of law, that the jury could not have 
found that the premises were not vacant and unoccupied within the 
meaning of those words as used in the conditions contained in the 
contracts in suit. 

It might be argued on another ground that there was no breach 
of the conditions contained in policy “A.” The condition there is 
“that if the premises shall become vacant or unoccupied the policy 
shall be void.” It might be said that this condition relates to some- 
thing to occur in the future ; that the language used admits of no 
other construction ; that it means some change in the situation of 
the property to come into existence in the future ; that the policy 
must be understood as covering the property in the condition it was 
in when insured, and the condition must be treated as a stipulation 
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by the insured that its then present condition should not be 
changed. If this is the correct construction, on which we express 
no opinion, there is no evidence of a breach of the conditions of that 
policy and the plaintiff is entitled to recover. 

The defendants object that the property belonging to Fifield, and 
the policies being issued in his name, the action cannot be main- 
tained in the plaintiff's name. If this were a valid objection, it 
might be avoided by an amendment. Stebbins vs. Ins. Co., 59 N. 
H., 143 ; Folsom vs. Ins. Co., 59 N. H., 54 ; Metcalf vs. Gilmore, 59 
N. H., 417 ; but the case shows that the plaintiff’s claim under his 
mortgage, exceeds the amount of both policies. Fifield consequently 
has no interest in them except in so far as they go to extinguish his 
debt. This being the case no amendment is necessary. 


Case discharged. 


Foster, J., did not sit : the others concurred in the result on the 
ground that the evidence on the question of waiver was competent 
for the jury. Cummings vs. Agl. Ins. Co., 67 N. Y., 260 ; Whitney 
vs. Black River Ins. Co., 72 N. Y., 188 ; Herman vs. Merchants’ Ins. 
Co., 81 N. Y., 184; Phenix Ins. Co. vs. Tucker; 92 Ill, 64; Amer- 
ican Ins. Co. vs. Foster, 92 Ill, 334; Stupetstic vs. Transatlantic 
Fire Ins. Co., 48 Mich., 373. 
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SUPREME COURT OF TEXAS. 
Appeal from Red River County. 


A. H. SPLAWN er at. 
vs, 
W. R. CHEW et at.* 


In cases of an ordinary life insurance policy the beneficiaries named in such 
policy become the owners of it upon its issuance, and the insured cannot, 
by subsequent act, transfer to others the interest of these beneficiaries, 


A person procuring the policy is not prohibited from entering into such ar- 
rangements with the insurer as may be agreed on, either as to the benefi- 
ciaries or the insurer's control over the same. 


In above respects an insurance policy does not differ from any other contract. 


The insured has the certificate of a benevolent order when authorized by the 
by-laws, under his control as far as the beneficiaries are concerned. 


As between the insured and the beneficiaries, the objection of the association 
not intervening, he may exercise a change of beneficiaries by will. 

Assignments otherwise than according to provisions of by-laws, who same are 
binding on; when. 

E. J. Chew took out a benefit certificate in the American Legion 
of Honor for $5,000, payable to “ W. R. and Helen M. Chew, father 
and mother.” 

He was a member of the local lodge of that order at Clarksville, 
Texas, by reason of which membership he obtained the certificate, 
and he continued as a member and retained possession of the bene- 
fit certificate, and paid the assessments and premiums upon it until 
death, December 19, 1882. 

February 15, 1882, he made his will, bequeathing this benefit cer- 
tificate and the proceeds of it to his two minor children, Joseph F. 


* Decision rendered December 15, 1883. From Jezas Law Review, 


Te ny S32 
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and Helen R. Chew, and the interest on it to the support of his 
wile, Hattie M. Chew, during her widowhood, and appointing appel- 
lants, A. H. Splawn and T. A. Fuller, executors of the will, and 
guardians of his said minor children. The will was duly probated, 
and the said Splawn and Fuller qualified as executors of the will and 
guardians of the children. The beneficiaries named in the certifi- 
cate, and the executors and guardians, both claimed the money 
secured by said certificate, and it was mutually agreed that the 
money should be collected by the Red River County Bank and held 
subject to the judgment of the court in the premises. The money 
was collected by the bank, and on May 15, 1883, appellants filed 
their petition, alleging that appellants had collected the money, and 
asking judgment for it. Appellants filed their answer, setting up 
the facts, and that there was no consideration from plaintiffs to 
deceased Chew for said policy, and asking judgment for the pro- 
ceeds of the certificate. 


Taytor & Cuampers for Appellanis. 
Sms & McDonatp for Appellees. 


Wit, C. J. 

It seems pretty well settled by authority that in cases of an ordi- 
nary life insurance policy the beneficiaries named in such policy 
become the owners of it the moment it is issued, and the person pro~ 
curing the insurance cannot, by any subsequent act of his, transfer 
to others the interest of these beneficiaries, Bliss on Life Ins., Sec. 
317, 337 ; Ricker vs. Charter Oak Life Ins. Co., 27 Minn., 192. 

The principle upon which this doctrine rests is, that “the rights 
under the policy become vested immediately upon its being issued, 
so that no person other than those designated in it, can assign or 
surrender it.” See above authorities ; also May on Ins., Sec. 392. 

The person procuring the insurance is held to divest himself of all 
interest in the policy, and to vest it exclusively in the beneficiaries, 
and to make an irrevocable settlement upon them of the amount for 
which the policy is issued. Ricker vs. Charter Oak Life Ins. Co., 
supra. 

* But this is a mere legal construction, obtaining where a different 
understanding is not had between the original parties to the con- 
tract. The law does not prohibit the person procuring the policy 
from entering into such arrangements with the insurer as may be 
agreed on, either as to the persons who are to receive the benefit of 
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the policy, or as to what control over it the insurer is to exercise, 
In these respects an insurance policy does not differ from any other 
contract authorized by law, and should be subject to the same inter- 
pretation. The person procuring the policy for the benefit of 
another may reserve the right to change this designation in whole, 
or in part, and the law will respect any change he may make in the 
beneficiaries of the policy in pursuance of such right. Bliss on 
Life Ins., Sec. 318 ; Hutchins vs. Miner, 46 N. Y., 456. 

In such case there is no indefeasible interest in the insurance 
money vested in the beneficiaries named in the policy, nor settle- 
ment made upon them which cannot be revoked. Such reservation 
being allowable, may be made expressly in the policy, cr may 
become part of it by being included in any instrument or paper 
which enters into the insurance contract. 

The institution in which the insurance in the present case was 
invested, is known as the “American Legion of Honor of Texas.” 
Among other benificent objects is the following, contained in arti- 
cle 1, section 5, of the constitution, viz: “To establish a Benefit 
Fund, from which, on the satisfactory evidence of the death of a 
beneficial member of the order, who has complied with all its lawful 
requirements, a sum not exceeding $5,000 shall be paid to the fam- 
ily, orphans, or dependents, as the member may desire.” This 
Benefit Fund, according to the by-laws, is raised by means of pay- 
ments made by parties joining the order before being received into 
membership, and assessments levied upon them upon the death of a 
member, should this fund at the time be insufficient to pay the death 
benefit. (Art. 1, Sec. 1-6). 

Thus, the life of each member becomes insured immediately 
upon his entering the order, and he also becomes one of the 
insurers of the lives of his fellow members, 7. ¢, to the amount 
required to be paid by him under the above provisions of the by- 
laws. The order is, in effect, and so far as these provisions are con- 
cerned, a mutual life insurance company, in which the life of every 
member. is insured by reason of his membership and compliance 
with the requirements of its constitution and by-laws. Every one 
insured by reason of membership in such a company, is charged 
with a knowledge of its constitution and by-laws, bound by their 
requirements, and entitled to the rights and privileges conferred by 
them. May on Ins., Sec. 552 ; Ccbbs vs. Ins. Co., 18 Iowa, 425. 

The present order did not issue policies as do ordinary insurance 
companies, but delivered to the insurer a benefit certificate which, 
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together with the positive regulations of the order; evidenced the 
contract between E. J. Chew and the Legion of Honor, and whether 
it vested an irrevocable right in the appellees, who were the bene- 
ficiaries named in the certificate, or left him the power to name, by 
will or otherwise, other and different persons, to whom its benefits 
should accrue, must depend upon the terms of the certificate as read 
in the light of the laws of the order and interpreted by them. 

The provision of article 3, section 2, of its by-laws, is as follows : 
“ Applicants shall enter upon their application the name, or names 
of the members of their family, or those dependent upon them, to 
whom they desire their benefits paid, and the same shall be entered 
in the beuefit certificate by the supreme secretary, subject to such 
future disposal of the benefit among their dependents as they there- 
after direct.” The clear import of this section is to place the cer- 
tificate entirely under control of the member, so far as the selection 
of its beneficiaries are concerned. He may direct at any time that 
the money shall be paid to persons different from those named, or 
contemplated in the certificate, provided they are persons depend- 
ent upon him. So far from vesting an irrevocable right in the 
original beneficiaries, it vests no right whatever, which the insurer 
cannot, by the very terms of the certificate, revoke or annul. They 
have no perfect or vested right in the certificate until the insurer 
dies, without directing its benefits in favor of other dependents, and 
he alone is the one who is to determine which of the dependents is 
to be entitled to the insurance money. Hence, all the rules of law, 
for the construction of ordinary policies, so far as their reference to 
the indefeasible rights of beneficiaries accruing previous to the 
death of the insurer, have no application to this case, being contrary 
to the express provisions of the contract. The right to change the 
disposition of money being established in the member, the next 
question is, how is it to be exercised? It is contended by appellees 
that it can be exercised only in the manner pointed out in the third 
section of the by-laws, which reads as follows: “Members may at 
any time, when in good standing, surrender their certificates, and 
have a new one issued payable to such beneficiary, or beneficiaries, 
dependent upon them as they may direct, upon payment of a certifi- 
cate fee of fifty cents.” This section is in further recognition of the 
right to make the alteration, and it seems to be admitted that a sur- 
render of the old certificate, and the issuance of a new one under 
this section, would effect a change in the beneficiaries of the policy. 

But is this the only way in which such change can be effected? 
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The right to make the change is given by a different section of the 
by-laws, and exists in the insured as long as he remains a member 
of the order. A method by which he may accomplish it to the satis- 
faction of the order is pointed out in the section last recited, but we 
do not consider this as exclusive of all other ways of effecting the 
same object. The design of this section is to protect the interests of 
the corporation. The company is entitled to know who are the par- 
ties entitled to the benefit money, and this is an effectual and 
certain means of giving that information. But, like all such pro- 
visions in the by-laws of private corporations, it may be waived at 
the option of the corporation, being for its benefit alone. This has 
been held in reference to such provisions when prescribed in manda- 
tory terms. If they can be waived in such cases, much stronger 
would seem to be the reason why this can be done when the course 
to be pursued is described, as in this instance, in permissive lan- 
guage alone. A provision in the charter, or by-laws of a corpora- 
tion, requiring that its stock shall be transferred only on the books 
of the company, will not vitiate an assignment as between the par- 
ties, made in any way known to the law, for the transfer of like 
personal property. Such an assignment may even be made binding 
upon the company, if not objected to in the proper manner and at the 
proper time, though the provision of the transfer may be peremp- 
tory. Angell & Ames on Cor., Sec. 354; Black vs. Zacharie, 3 
How., 483 ; Bank vs. Iglehart, 6 Gill., 50 ; Duke vs. Catawba Nav. 
Co., 10 Ala., 90. The rules of law in reference to them rest upon 
the same grounds as those we have stated above, viz: that the pro- 
vision is for the benefit of the company, and it alone may enforce, or 
waive it, when the rights of third parties, under the special protec- 
tion of the law,*have not intervened. Other instances might be 
cited where contracts, contrary to the express provisions of corpora- 
tion charters and by-laws, are enforced, such as insurance policies, 
made and issued in a form different from what is prescribed, or 
lacking the signatures of some of the officers whose duty it is to 
sign them, or even contracts of that character resting in parol 
when the requirement is that they should be in writing. Bliss on 
Life Ins., Sec. 137-141 ; Sanborn vs. Ins. Co., 16 Gray, 448; Ins 
Co. vs. Robinson, 25 Ind., 536 ; 19 How., 318. 

As a by-law of the order, this provision entered into the under- 
standing between the company and the member effecting the insur- 
ance, and the rights of interested parties are not strengthened by 
the fact that the same provision is found in the certificate ; it is still 
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a condition for the benefit of the company, to be insisted upon or 
waived, according to their election. The provision in the by-laws of 
the Legion of Honor, as;to changing the beneficiaries of a benefit cer- 
tificate, is not peremptory, but merely points out a method which shall 
satisfy the company as to the parties entitled to receive the benefit 
money. This suit is not between the claimant of the money and the 
corporation by whom it is to be paid, and the latter does not object 
to the manner in which the change of beneficiaries was made. 

The exact case before us seems to be one of the first impression. 
We have been furnished with no authorities precisely in point, by 
the able and distinguished counsel who have represented the 
respective parties to the cause, although their briefs show great 
research for that purpose, nor have we been able to find any bear- 
ing upon the question. Upon principle, however, and the rules 
which govern in analogous cases, to which we have alluded, we 
think that, as between the parties to this suit, the change of bene- 
ficiaries was fully affected by the will of E. J. Chew, and the right to 
the insurance money was vested in the parties named therein, the 
children of the deceased, and the judgment of the court below 
should have been in favor of the appellants. The judgment is there- 
fore reversed and here rendered, to the effect that the said appel- 
lants, A. H. Splawn and T. A. Fuller, as executors of E. J. Chew, and 
guardians of the minors of Joseph F. and Helen R. Chew, are 
entitled to the $5,000, the proceeds of the policy of insurance in con- 
troversy, and that a receipt from them as such executors and guar- 
cians to the Red River County Bank, in which said sum is deposited 
for the same, shall be in full satisfaction of this judgment, and 
further, that the appellees pay all costs of this court and the court 
below. 


Reversed and remanded. 
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COURT OF APPEALS OF NEW YORK. 


R. A. SNYDER er at., EXECUTORS, erc., Respondents, 
vs. 


ATLANTIC MUT. INS. CO., Appellant,* 


The questions of seaworthiness and collusion in case of disputed evidence are 
for the jury. 


The policy was on a tug ‘lost or not lost at and from Bermuda to New 


York.”’ 


Held, That the policy attached at the port and any employment of the tug 
except for the voyage would be a fatal deviation, unless the language 
were qualified. 

A deviation from the described course or employment of the vessel unless com- 
pelled by necessity, after the policy attached constituted a defense to an 
action thereon, however slight or harmless. 


Held, That the policy covered the time at Bermuda spent prior to the depart- 
ure in performing what w’as necessary to the main object of the contract. 


Held, That the vessel while so covered had no right to engage in other busi- 
ness than in preparing for her voyage. 

Held, That the towing of a vessel out from another neighboring port and _re- 
turning to port, after actually starting on her voyage was a fatal deviation. 


Rueer C. J. 

On June 13, 1879, the defendant executed and delivered a marine 
policy of insurance for account of whom it might concern, upon the 
steam tug “ C. F. Ackermann, belonging to the plaintiffs’ testator, lost 
or not lost at and from Bermuda to New York,” to sail during the 
month of July. The policy also contained the following clause : 
“ Beginning the adventure upon the said vessel, tackle, apparel etc., 
at and from as aforesaid, and so shall continue and endure until 
the said vessel be safely arrived at, as aforesaid etc., and until she 
be moored twenty and four hours in good safety, and it shall and 

* Decision rendered Feb. 26, 1884. 
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may be lawful for the said vessel in her voyage to proceed, and sail 
te, touch and stay at any ports or places if thereunto obliged by 
stress of weather, or other unavoidable accident without prejudice 
to this insurance.” Atthe time of the insurance the tug was lying 
at St. Georges in the Bermudas, and sailing thence on July 4th 
became waterlogged in consequence of a leak, the location of which 
was undiscovered, and sank in the open sea about 9 o’clock p.m. of 
the next day. She was then about seventy miles from the island, 
and was upon her voyage to New York. The captain and crew 
escaped in the life-boat attached to the ‘tug and returned in safety 
to the island. 


Several defenses to this action brought by the owners upon the 
policy were pleaded and among them was the alleged unseaworthi- 
ness of the tug ; collusion by the plaintiffs’ testator in causing the 
loss in question and a deviation from her course by the tug after the 
voyage policy had attached. 

We are of the opinion that the question arising upon the first two 
grounds stated, were properly disposed of at the trial by leaving 
them to the jury upon the evidence as questions of fact, and that 
the conclusions arrived at by them are not subject to review here. 

The serious questions in the case arises upon the defense of devia- 
tion. The terms used in the policy by which the tug was insured, 
“lost or not lost at and from Bermuda” would in the absence of 
any qualifying language, indicate an intention to have the insurance 
attach immediately upon the subject thereof at the place of its 
location. (Phillips on Ins., Secs. 925, 932, 933.) No provision is 
made in the policy for the employment of the tug while remaining 
at Bermuda, and it is obvious, if it attached at the time of its date, 
any employment requiring the movement of the tug from the port 
where it was then lying except for the voyage mentioned in the 
policy would create a fatal deviation. 


It is, however, unnecessary in this opinion to inquire into the 
force or significance of the words referred to, as affecting the rights 
of the respective parties to the policy previous to the time when the 
voyage policy attached, inasmuch as it was substantially conceded 
by the parties on the argument that the question of deviation 
depended mainly upon the time when the voyage risk commenced 
under the policy if such a liability was incurred under this policy, 
as is known and described by its terms as a “ port risk,” it certainly 
terminated when the voyage risk commenced, and affects the ques- 
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tion under discussion only as it may aid in determining when the 
latter risk actually commenced. 

A deviation from the described course or employment of an in- 
sured vessel unless compelled by necessity at any time after the 
liability under the policy attaches, constitutes a defense to an action 
thereon for a subsequent loss, however slight or harmless the devia- 
tion may appear to be. 3 Kent. Com., 312; Stevens vs. Com. Ins. 
Co., 26 N. Y., 402 ; Fernandez vs. Gt. West. Ins. Co., 48 N. Y., 572. 
Neither is it material whether such deviation occurs during the time 
while the vessel is in port waiting for the voyage to commence, or 
takes place thereafter, provided the policy covers the period of 
waiting, by the use therein of the terms “at and from” the port 
specified (Fernandez case, supra). 

The time when a liability upon a policy of insurance upon 
freight attaches to the subject of insurance under the language “at 
and from” a certain port, is well settled to be from the time it is 
placed on the vessel in preparation for the voyage contemplated: 
Mellish vs. Allnutt, 2 Maule and §. 106; Smith vs. Mobile Ins. Co. 
30 Ala., N. S.,167; Mobile Ins. Co. vs. McMillon, 31 Als., 711; 
Patrick vs. Ludlow, 3 John Cases, 14. 

In the case of an insurance upon a vessel lying in port for a voy- 
age risk, described as being ‘‘at and from” a given port, it is quite 
uniformly held that the policy attaches at the time of the commence- 
ment of the preparations for the voyage. Taylor vs. Lowell, 3 Mass., 
347 ; Kemble vs. Bowne, 1 Canines, 75 ; Grant vs. King, 4 Esp., 174 ; 
Lemans vs. Loving, 1 Mason C. C. Rep., 128 ; Phillips on Ins., Sec. 
935. When a vessel is insured for a voyage as “at and from” a 
certain place, and the ship is not then in port, the policy com- 
mences to run from the time it safely arrives at the specified port 
and continues during its stay while preparing for the voyage insured 
against: Bell vs. Bell, 2 Comp.,475; Patrick vs. Ludlow, 3 John Cases, 
10. No force or meaning can be given to the words “at a port” as 
used in such a policy, which does not cover a certain period of time 
anterior to the actual sailing of the vessel upon her voyage. 

The question to be determined in this case is what the period of 
time is, as ‘indicated by the language used in the policy, during 
which the property insured is under the protection of the insurance. 
Assuming as we must that it covers some time prior to the depart- 
ure of the vessel from port, we can ascribe no other intention to the 
parties, than that it should cover the time spent in performing that 
which was the necessary incident of the main object of the contract. 
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In the case of Fernandez vs. The Great Western Ins. Co., supra, it 
was held that a policy of insurance dated on the 18th day of March, 
1863, upon a vessel then in port for a voyage, “at and from New 
York to Havana” to sail-in a few days, attached at the date of the 
policy and that a trial trip made by the vessel on the 6th day of 
April thereafter, a distance of sixteen miles to Elizabethport, where 
she took in coal, and then returned to New York, was a fatal devia- 
tion, and barred a recovery for a loss subsequently occurring. 

The authorities upon the question of a deviation by a vessel from 
an insured voyage are very numerous and seem uniformly to hold 
the insured to the strictest pursuit of the precise course indicated in 
the policy for the voyage. 

If the insurance covers the period of the vessel’s stay in port, she 
has no right during that period to engage in any business except the 
making of preparations for her voyage and when those preparations 
are completed, to sail withont delay by the ordinary and usual 
course for the port of destination. Reed vs. Com. Ins. Co., 3 
John, 352. In Brown vs. Taylor, 4 Ed. & Ellis 241, 8. C. 31 Eng., ch. 
Rep. 61 the Penrith was insured “at and from her port of loading 
in North America to Liverpool.” The vessel took a part of her cargo 
at Cocagne, and then went to Buktouche, a village distant from 
Cocagne about five miles, situated on the waters of the same bay 
with Cocagne, to complete her cargo. Not finding a cargo there she 
returned to Cocagne, and after finishing her loading, sailed from 
thence to England, and was lost. It was held that the trip to Buck- 
touche constituted a deviation which avoided the policy. 

This case has been frequently referred to as authority in subse- 
quent cases, and seems to be quite applicable to the one in hand. 
Vos and Lightbourne vs. Robinson, 9 Johnson, 192, is also very 
much in point. The insurance was “at and from Port Plata, St. 
Domingo, to New York.” Cargoes are never taken on board at 
La Plata, but it was the custom of trade to pick up a cargo on 
the coast near that port in the district of the La Plata. While at- 
tempting to gather a cargo within that district, the vessel was lost, 
owing to the violence of the winds, which drove her upon the rocks. 
This was held a deviation which forfeited the policy. In Kittell vs. 
Wiggins, 13 Mass., 68, the vessel was insured “from Boston to 
Gibraltar, and from thence to her port of discharge in the United 
States, with liberty to proceed to St. Ubes on the Cape de Verd 
Islands for salt.” The vessel arrived at the Cape de Verd Islands, 
and while waiting for a cargo was induced by the governor of 
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the islands, upon a promise to load her earlier than she could 
otherwise get a cargo to go to St. Jugo and Fuego, two other of the 
Cape de Verd Islands, to bring a cargo of provisions to Isle of May. 
The captain of the vessel consented to do so, and was thereby en- 
abled to obtain her cargo of salt several weeks earlier than could 
otherwise have been done. The vessel was afterwards lost by the 
perils insured against, and it was held that the trip to St. Jugo, was 
a deviation which forfeited the policy. A similar application of the 
principle was made in Stevens vs. The Commercial Ins. Co., 26 N. 
Y., 397. 

An examination of the facts in this case shows that it is clearly 
within the principles laid down with great uniformity, not only by- 
elementary writers, but also in the reported cases above cited. The 
undisputed evidence in the case shows that active preparation for 
the voyage in question commenced at the Port of St. Georges on 
June 30, 1879, and continued until the vessel took her departure. 
On that day a captain specially hired for the voyage went on board. 
The keeping of the log was then commenced by him, and was con- 
tinued daily from that time until the occurrence of the loss. Car- 
penters were then at work onthe tug fitting her for the ocean 
voyage. The preparations continued on July 1 ; on July 2 the crew 
were shipped and the captain entered in the log the fact of his tak- 
ing charge of the vessel. He was on that day paid the agreed price 
for his services for the voyage by the plaintiffs’ agent. On July 3d 
the preparations for the voyage were continued ; provisions and 
water were taken on board, and clearance papers taken out 
at the custom house at St. Georges for a voyage from that place to 
New York. 

After these preparations had commenced, and on July 2d, the 
Ackermann left her berth at St. Georges and steamed to Hamilton, 
a distance of about 20 miles, and taking the E’iza Barss, a schooner 
from that port in tow, brought her back to St. Georges and from 
there towed her out to seato Five Fathoms Hole, a distance of 
about five miles from St. Georges. After casting her off, the tug 
returned to her berth at St. Georges and continued the prepara- 
tions for her voyage to New York. On July 3d, after receiving her 
clearence papers from the custom house at St. Georges for New 
York, the tug towed to sea the schooner Hound, through St. 
Georges channel, and then returned to the interior waters of the 
Bermudas, and proceeded to the port of Hamilton. From this port 
after taking on coal and a life-boat, she started for New York 





1884. | Snyder et al. vs. Allantic Mut. Ins. Co. 461 


through a long, intricate and dangerous channel, known as “ Chub 
Cut,” on the morning of July 4th. 

Without considering the question as to whether the “ Chub Cut ” 
channel, as distinguished from the St. Georges channel, was the 
usual and ordinary course for vessels of the character and capacity 
of the Ackermann to pursue upon a voyage from the Bermudas to 
New York, we are of the opinion that the trips performed by the 
tug on the 2d and 3d days of July respectively, in towing out to sea 
the schooners Eliza Barss and Hvuund, were such deviations from the 
voyage and perils insured against as vitiated her insurance. 

That the voyage actually commenced at St. Georges on the 3d 
-day of July, conclusively appears, not only from the entries in the 
log made by the captain of the tug, but also by the protest sworn to 
before the United States commercial agent at St. Georges, July 7th, 
by the captain, chief engineer and seamen of the Ackermann after 
the loss had occurred, and which were produced in evidence by the 
plaintiffs on the trial. 

It thus appears that after the voyage had actually commenced, the 
tug departed from it, and taking the Hound in tow steamed in an 
opposite direction from the one she intended to pursue upon her 
voyage, and proceeded five miles to sea, presumably under hire, and 
then, after discharging her tow, returned to prosecute the voyage in- 
sured against. 

This trip was, we think, within all of the authorities, a fatal devia- 
tion. Whatever contention may arise over other questions in the 
ease, it cannot, we think, be questioned that a vessel which leaves 
the port of her departure in pursuit of the insured voyage, without 
the intention of returning, has commenced her voyage in such a 
sense as to be protected by a policy of insurance covering her from 
perils during such voyage, and that an independent voyage under- 
taken by her after such a departure, causes a forfeiture of her in- 
surance. Thus it was held in Nelson vs. Sun Mutual Ins. Co., 71 
N. Y., 454,where a vessel was insured under a “port risk,” and was 
swept by the tide upon a rock and injured while being towed out of 
the harbor, was not protected by such an insurance ; that when she 
left the pier at which she had been moored, the “ port risk” termin- 
ated and the “ voyage risk ” began. 

It seems to us that when the Ackermann left St. Georges, her 
“voyage risk” clearly commenced, and her subsequent employment 
in towing the Hound to sea not only increased the perils, but sub- 
jected the insurers to liabilities which they had not contracted for. 
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As was said in the case of Kittel vs. Wiggins, supra, “to test this let 
us inquire whether the vessel was at the risk of the underwriters 
from the Isle of May to Fuego and back. It was not within the 
terms of the policy ; it was not necessary unless it had become so by 
the culpable neglect of the master. Had the vessel been lost upon 
that voyage the underwriters could not have been held answerable. 
The policy then had ceased to protect the vessel and it is not pos- 
sible that anything subsequent should restore the obligations of the 
underwriters.” 

We are therefore of the opinion that the judgment should be 
reversed and a new trial ordered with costs to abide the event. 


All concur. 





Highland vs. Highland. 


SUPREME COURT OF ILLINOIS. 


Appeal from Appellate Court, Third District. 


NELLIE HIGHLAND 
vs. 


JANE HIGHLAND * 


The constitution of a benevolent order provided that the member might cause 
to be entered on the record book a direction to whom the benefit should be 
paid, or might have a benefit certificate issued to him. In case of no direc- 
tion either by will, entry or benefit certificate, the lodge might cause pay- 
ment to be made to parties entitled thereto. The benefit certificate 
expressed that payment would be made to such person ‘‘as he may by 
will, or entry on record book, * * or on the face of this certificate direct.” 
H. took out a certificate when unmarried and indorsed on it that it was 
his will that payment should be made to his sister. 

He afterwards married and shortly after died. The certificate remained in his 
possession, never having been delivered to the sister. 

Held, That the indorsement was not a will, but a direction as to payment in 
accord with the constitution. 

Held, That the non-delivery of the certificate did not affect the claims of the 
sister. 

Held, That the fact the fund was by the terms of the charter a widows and 
orphans’ fund did not affect her claims, when the charter also provided 
that the fund should be ‘ paid to his family or as he may direct.” 

Held, That a subsequent writing giving in general terms all his effects to his 
wife did not revoke the certificate. 


Ewme & Hamiuron, of Quincy, Hynes, Enexise & Dunne, for ap- 
pellee. 
Eumons, Wetts & M’Piaeort, for appellant. 
SHELDoN, J. 
On the 21st day of March, 1878, Henry M. Highland, being then 
unmarried, became a member of Oriental Lodge, No. 777, Knights 
“* Opinion rendered March 20,10, SSCS 
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of Honor, at Quincy, Illinois, it being a branch of “The Knights of 
Honor,” a corporation existing under the laws of the State of Ken- 
tucky. A certificate of membership was issued to him, of which the 
following is a copy :— 

“ BeneFit CERTIFICATE. 

“This certifies that Henry M. Highland has received the degree 
of manhood ; that he is a beneficiary member of this lodge in good 
standing ; that in accordance with and under the provisions of the 
laws governiny the order, the sum of two thousand dollars will be 
paid by the Supreme Lodge, Knights of Honor, as a benefit, upon 
due notice of his death and the surrender of this certificate, to such 
person or persons as he may by will, or entry on record book of this 
lodge, or on the face of this certificate, direct the same to be paid, 
provided he is in good standing when he dies. 

“Given under the seal of Oriental Lodge, No. 777, Knights of 
Honor, at Quincy, Illinois, this 21st day of March, 1878. 

“ B. L. Ayers, Dictator. 
* Davip G. Wir.iams, Reporter.” 


Upon which is the following indorsement, under the signature of 
said Highland :— 


“ To the officers and members of the Supreme Lodge, Knights of 
Honor : Brothers, it is my will that the benefit named in this certifi- 
cate be paid to my sister, Jane Highland. 

“ Henry M. Hieutanp. 
(Signature of holder.) 
“ Witness, Gro. F. Jasper. 
“Witness, Davin G. Witt1ams.” 


Highland remained a member of the lodge, paying all assessments 
and being in good standing, until the 15th of November, 1880, at 
which time, at Kansas City, Missouri, he committed suicide. On the 
15th of September, 1880, he was married at Quincy, Dlinois, and he 
died, leaving no child or the?descendant of a child. The certificate 
above named was never delivered to Jame Highland, the person 
named in the indorsement, but remained in the possession of Henry 
M. Highland until his death. 

On the 15th of January, 1881, the Supreme Lodge issued its order 
upon the treasurer to pay the money mentioned in the certificate to 
said Jane Highland, which order was forwarded to the trustees of 





1884. ] Highland vs. Highland. 465 


the Suprere Lodge at Quincy, for delivery to her ; but before the 
same was delivered, this bill in equity was brought by Nellie High- 
land, the widow of Henry M. Highland, against Jane Highland, 
Supreme Lodge, Knights of Honor et al., to have payment of said 
money decreed to the complainant, as such widow ; and by direc- 
tion of the court the money was paid to the clerk thereof, and the 
lodges discharged of all liability. On final hearing in the circuit 
court, a decree was rendered in favor of the complainant, which, on 
appeal to the appellate court for the third district, was reversed, and 
the complainant appeals to this court. 

The simple question presented is whether the complainant as the 
widow of Henry M. Highland, or the defendant, Jane Highland, as 
the person to whom said benefit fund was directed to be paid, is 
entitled thereto. 

It is insisted that the indorsement by Henry M. Highland on the 
face of the benefit certificate being in writing and attested by two 
witnesses, was a will under the statute of this State, and that the 
subsequent marriage of Highland revoked the will under our law, 
and left the distribution of the benefit fund under the provisions of 
the charter and by-laws of said Knights of Honor to be made to his 
widow as a case where there was no direction as to its disposition. 

This indorsement, in determining its character, is to be viewed 
differently from an ordinary, independent writing to be judged of 
by itself alone. It is to be passed upon in the light of the special 
circumstances under which it was made. It is a provision of the 
constitution of the subordinate lodge that “any brother may cause 
to be entered upon the reporter’s record book a direction to whom 
his benefit should be paid * * or he may have a benefit certifi- 
cate issued to him. * * * In case no direction is made by a 
brother, either by will, entry or benefit certificate, this lodge may 
cause the same to be paid to the person or persons entitled thereto.” 
And in accordance therewith the benefit certificate issued to the 
member expresses that the benefit will be paid to such person “as 
he may by will, or entry on record book of this lodge, or on the face 
of this certificate direct the same to be paid.” 

Thus it will be seen that both by the constitution and the benefit 
certificate there are prescribed three different modes of direction, to 
whom the payment shall be made, namely, by will, entry on the 
record book of the lodge, or direction on the face of the benefit cer- 
tificate. Direction by will, and by entry on the face of the benefit 
certificate are contradistinguished from each other; they are not 
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contemplated to be one and the same. Therefore the indorsement in 
question naming to whom the payment should be made is the adop- 
tion of that mode of directing payment to be made which is 
provided for by entry on the face of the benefit certificate, as distin- 
guished from the mode of direction by will. As more fully marking 
the character of this indorsement on the face of the benefit certificate 
as not a will, it appears that the certificate and indorsements are 
printed, except the words in italic. Thus Highland’s indorsement, 
except his signature and the words “my sister, Jane Highland,” were 
printed on the face of the certificate furnished by the lodge. So 
that we must suppose that in furnishing this printed blank indorse- 
ment and in signing it, it was the understanding and intention of 
both parties that such indorsement was not the last will of High- 
land, but that it was the special mode of direction of payment pro- 
vided for by entry on the face of the certificate. No intention of 
making a will is disclosed. We do not regard the use of the word 
“will” in the writing as of any more significance, under the circum- 
stances, than if wish, request or direction had been used instead. 
The indorsement was in purport a communication addressed to the 
officers of the lodge, directing them to whom to pay the benefit 
named in the certificate. To call it a will would be by a forced con- 
struction to make it something which it does not purport, and was 
not intended to be ; and we cannot recognize it to be such. 

The fact of the benefit certificate with the indorsement on it never 
having been delivered to appellee, but remaining’in Highland’s pos- 
session, detracts nothing from the effect of such indorsement as a 
direction for the payment of the money. 

Appellee’s claim of right to the fund does not rest upon contract, 
but upon a direction for its payment to her. 

It is urged that by the terms of the charter or act of incorporation 
of the order, the fund out of which appellee seeks payment is estab- 
lished as a “ widows and orphans’ benefit fund” which is sacred to 
the relief of widows and orphans, and that it is not in the power of 
the member, or of the lodge or both, to alter or defeat the right of 
those who by the charter are declared to be the beneficiaries. The 
charter, among the objects of the corporation declares to be “to 
promote benevolence and charity, by establishing a widows and 
orphans’ benefit fund, from which, on the satisfactory evidence of 
the death of a member of the corporation who has complied with 
its lawful requirements, a sum not exceeding five thousand dollars 
($5,000) shall be paid to his family or as he may direct.” 
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It is insisted that this makes the primary object to be the estab- 
lishment of a widows and orphans’ fund, and that it is only in the 
absence of a family, that the member may direct to whom the bene- 
fit shall be paid ; or at least where there be a family, that the power 
of direction is limited to naming the proportions in which the fund 
shall be divided among them. 

No doubt it is an object to provide a widows and orphans’ bene- 
fit fund, and it will remain as such a fund unless the member 
directs to the contrary. But notwithstanding the description as 
a “widows and orphans’ benefit fund” it is equally the purpose 
that the member should have the power of directing to whom pay- 
ment of his benefit should be made as that the fund is to be for the 
benefit of his family. The language that the sum shall be paid to 
the member’s “family or as he may direct,” gives to him, in the 
most plain terms the power of absolute direction to what person or 
persons that payment shall be made. 

Evidently the language of the charter will not bear the construc- 
tion which appellant’s counsel would place upon it. 

There is some evidence in the record of a desire and an attempt 
on the part of Higkland after his marriage, to have a change made 
in the benefit certificate in favor of his wife, which we need not con- 
sider, as no change was made, and any mere intention in that way 
we could not give effect to. 

There was found in the pocket of Highland the day before his 
death the following writing :— 


“To my dear wife : 
“TI want you to have all my effects, everything. 
Tell my sister if you ever hear from her, I want to be buried in 
Woodland Cemetery, and want Mr. Anderson of the Congregational 
Church to preach my funeral ceremony. I give everything to my 
wife. 
“H. M. Highland.” 


This writing being without a witness cannot be pretended to be 
a will. 

Without passing upon the question whether there could be any 
valid direction for the payment of this benefit fund, except in one of 
the three specific modes prescribed in the benefit certificate, we do 
not regard this as a writing purporting to dispose of the fund, or tu 
direct to whom it should be paid. This fund, at least in this case, 
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where there was a direction for its payment, was not effects of the 
deceased. It would not go to his personal representatives, as his 
property would, but it was merely a benefit which after his death 
the lodge were to pay to whom he had directed it to be paid. 

Having by previous indorsement on the benefit certificate dis- 
posed of the benefit by directing to whom it should be paid in the pre- 
cise mode in which the rules of the lodge required the direction 
should be made, the generality of the words of disposition contained 
in this writing should not be held to embrace this particular bene- 
fit, which had previously thus been disposed of. To give to this 
writing the effect of revoking the former direction, and giving a dif- 
ferent direction for the payment of this benefit there should have 
been specific reference made to it, and the unmistakable intent 
shown to produce such specific effect. 

The general language of this writing does not manifest that intent, 
and it is not to be held to have the effect above named. 

The judgment of the appellate court will be affirmed. 


Judgment affirmed 





Fuchs vs. Germantown Farmers’ Mut. Ins. Co. 469 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Washington County. 


FREDERICK FUCHS 
US. 


GERMANTOWN FARMERS’ MUT. INS. CO.* 


A policy of insurance was taken out on a mill and machinery for “‘ one year, 
from June 10, 1877, to June 10, 1878;” on June 13, 1878 application was 
made for renewal, and on June 19, 1878, a renewal was issued “ for one 
year, from June 10, 1878, to June 10, 1879.” On June 16, 1879, the mill and 
contents burned, and the insurance money was sought to be recovered un- 
der the claim that the renewal extended for a year from the date of its issue. 
Held, That the policy and renewal expired before the fire, and that neither 
was in force at the time of the fire. 

The clause in a written agreement of insurance, definitely fixing the precise 
time of the duration of the risk, should not be rendered nugatory, or such 
time extended by mere construction. 


The plaintiff is a mortgagee and assignee of the insurance in ques- 
tion. June 10, 1877, his assignor, Charles Fleischer, made a written 
application to the defendant for $1,800 insurance upon his mill build- 
ings and machinery “for one year from June 10, 1877.” June 20, 
1877, the application was approved by the company, and June 21, 
1877, it issued to Fleischer its policy, reciting the payment of the 
premium, and insuring the property during the period of one year, 
commencing at noon, June 10, 1877, and ending at noon, June 10, 
1878. This policy was folded and indorsed on the back : “ Policy 
expires June 10, 1878,” and signed by the agent. July 18, 1877, 
Fleischer, with the consent of the company, assigned the policy to 
the plaintiff as mortagee of the premises. On or prior to June 13, 


* Opinion filed April 8, 1884, from N. W. Rep. 
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1878, the soliciting agent of the company, in pursuance of the re- 
quest of Fleischer, dropped a note to the secretary of the company, 
requesting him to renew the policy. In pursuance of that request, 
the secretary and president of the company issued a renewal June 
19, 1878, stating that the policy (giving the numbers) was thereby 
continued in force for the term of one year, to wit, from June 10, 
1878, to June 10, 1879, at noon; that said renewed certificate was 
thereupon delivered to Fleischer, and he then paid the premium 
therein mentioned. June 16, 1879, the property covered by the 
policy was wholly destroyed by fire without the fault of the assured. 
Due notice and proofs of loss were made and delivered to the de- 
fendant. In addition to the facts stated, the court found, in effect, 
that there was no error or mistake in the policy or the renewal cer- 
tificate as to the commencement or termination of the period or term 
of insurance ; that there was no misrepresentation or fraud on the 
part of the company nor any of its agents in making the insurance 
or in writing the policy or the renewal ; that the insurance expired 
June 10, 1879, and was not again renewed, and no agreement was 
ever made or premium ever paid for any additional renewal ; that 
at the time of the loss the amount due on the mortgage exceeded 
the amount of the insurance ; that February 10, 1880, Fleischer as- 
signed all his interest and claims under the policy to the plaintiff 
absolutely ; that the changes made in the premises had been done 
with the knowledge and consent of the defendant. The court found, 
in effect, as conclusions of law, that the policy and renewal expired 
before the fire, and that neither was in force at the time of the fire, 
and that the complaint should be dismissed, and ordered judgment 
accordingly. From the judgment entered thereon the plaintiff 
brings this appeal. 


Wa. A. Toren and E. P. Surru, for appellant, Frederick Fuchs. 
O’Merara & Miter and Josnvua Srarx for respondent, the German- 
town Farmers’ Mut. Ins. Co. 


Cassopay, J. 
The findings of fact seem to be justified by the evidence. They 
negative any error or mistake as to the commencement or termina- 
tion of the period or term of insurance, either in the original policy 
or the renewal certificate. They also negative any fraud or misrep- 
resentation on the part of the defendant or any of its agents. The 
action is not for a breach of contract of renewal, as in King vs. 
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Hekla F. Ins. Co., 58 Wis., 508, S. C., 17 N. W. Rep., 297, but is 
upon a poljcy and renewal made long prior to the loss, and which 
were alleged to have been still in force at the time of the loss. If 
they were then in force, there could be no question but what the 
plaintiff is entitled to recover. But if they were not then in force, 
if they had expired prior to the loss, then it is equally certain that 
the plaintiff cannot recover. The original policy, by its terms, ex- 
pired June 10, 1878, and the renewal June 10, 1879. The fire did 
not occur until June 16,1879. It is urged that because the renewal 
is dated June 16, 1878, and by its terms expressly continued the 
policy in force for the term of one year, to wit, from June 10, 1878, 
to June 10, 1879, at noon, it should be construed as though it had 
read that it should be continued in force for the term of one year 
from the date thereof ; and to enforce this claim it is insisted that 
the defendant was not bound until the renewal receipt was in fact 
issued. The difficulty with this contention is that it calls upon the 
court to make an agreement for the parties, instead of construing 
the agreement which they made for themselves. This is not the 
province of this court. Redmon vs. Phenix Ins. Co., 59 Wis., 302, 
303 ; S.C., 8 N. W. Rep., 226. If it is true, as claimed, that the 
plaintiff had no contract of insurance binding upon the company 
during the first nine days of the year stipulated for, yet that would 
not authorize the court to extend the contract for a period of nine 
days after the expiration of the year. Bast vs. Byrne, 51 Wis., 531 ; 
8. C.,8 N. W. Rep., 494. It is a circumstance entitled to weight in 
giving a construction if the wording of the contract is such as to ad- 
mit of construction. In Isaacs vs. Royal Ins. Co., L. R. 5 Exch., 296, 
the policy was for six months, from February 14, 1868, to August 
14, 1868, but the précise time of neither day was named. Taking 
the whole policy together, the court held that the first day was ex- 
cluded and the last day included. Where the precise time of the 
commencement and end of the term is not definitely fixed there is 
some room for construction, but even in such case, and where the 
alleged agreement rested wholly in parol, the rule contended for has 
been rejected. Strohn vs. Hartford F. Ins. Co., 37 Wis., 625 ; Tay- 
lor vs. Phenix Ins. Co., 47 Wis., 365; S. C., 2 N. W. Rep., 559, and 3 
N. W. Rep., 584. If in such a case the absence of any definite agree- 
ment as to the duration of the risk, renders the contract incomplete, 
and hence ineffectual, then certainly the clause in the written agree- 
ment definitely fixing the precise duration of the risk should not be 
rendered nugatory by a mere construction. The application for the 
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insurance was a part of the contract, and properly admitted in evi- 
dence. But if it were otherwise, yet, since the trial was by the 
court, the error would be immaterial. 

It is unnecessary to contiuue the discussion further, for we find no 
material error in the record. 


The judgment of the circuit court is affirmed. 


SUPREME COURT OF MISSOURI. 


OctosEer Term, 1883. 


J. J. STONE, Defendant in Error. 


vs 
TRAVELERS INS. CO., Plaintiff’ in Frror. 


The court in any county of Missouri may issue process to the sheriff of any 
other county where the representative of a foreign insurance company to 
receive service may be found. 


A summons directed against a foreign corporation is properly returned as 
served on the State agent. 





Hoven, J. 

The defendant, a non-resident insurance company, incorporated 
under the laws of the State of Connecticut, was sued by the plaintiff 
in the common pleas court of Lime County on the 12th of April, 
1880. The writ of summons was directed to the sheriff of St. Louis 
City, commanding him to summon “the proper officer of the Trav- 
elers Insurance Company, of Hartford, Connecticut, to appear” ete.» 
before said common pleas court. This writ was returned executed 
by the sheriff of St. Louis City by delivering a copy of the petition 
and writ “to Horace Power, State agent of the Travelers Insurance 
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Company, of Hartford, Connecticut, the within-named defendant.” 
The defendant appeared specially and moved to quash the writ and 
return for the following reasons :— 


» a 
Because the writ is directed to the sheriff of the city of St. Louis. 


Sodivn 
Because it appears on the face of the writ that it does not require 
the defendant to appear, but requires some officer of the company 
to appear. 


Sidon 
Because it appears by the writ of summons, that defendant is a 
foreign corporation organized under the laws of Connecticut, and 
must be sued in the county in which its agent authorized to accept 
service is found, and it cannot be served by and through an officer 
of said company. 


av « 


Because the writ and return of the sheriff are void. 


“'s 


Because the return is insufficient. 


Pending the discussion of this motion on application of the 
plaintiff the court made an order allowing the writ to be amended by 
striking out of the mandate thereof, the words, “the proper officer 
of,” thus having a command to summon the defendant; and although 
the writ is copied into the transcript before us, as it was originally 
issued, as the writ was not void, and the amendment was permissi- 
ble, we will regard it as having been made. Jarbee et al vs. Steam- 
boat, 19 Mo.,141. It is, perhaps, fairly inferable from the recitals in 
the bill of exceptions that the amendment was actually made. 

The return of the officer that he had, in the manner stated, served 
“Horace Power, State agent of the Travelers Insurance Company, 
of Hartford, Connecticut, the within-named defendant,” sufficiently 
designates said Power as the person appointed by the defendant 
under § 6,013 of the Revised Statutes, upon whom process might be 
served in suits instituted against said company.- The person required 
to be appointed under said section, is designated therein, both as an 
agent and an attorney. The return would have been more precise, 
if it had described Power as the State agent of the defendant for the 
service of process or to receive service of process, but that he was 
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such agent may be fairly implied from the use of the words “State 
agent.” We are of opinion that the return of the officer is, in this 
particular, sufficient. 

The principal question presented by the record is, whether, in a 
suit instituted in Linn County, against a foreign insurance com- 
pany, as sole defendant, process can be issued to and served by the 
sheriff of the city of St. Louis, on the agent appointed by the com- 
pany under section 6,013 of the Revised Statutes to receive service of 
process in this State. 

The section referred to provides, that any foreign insurance com- 
pany desiring to do business in this State “shall first file with the 
superintendent of the Insurance Department, a written instrument, 
or power of attorney duly signed and sealed, appointing and 
authorizing some person, who shall be a resident of this State, to 
acknowledge or receive service of process, and upon whom process 
may be served for and in behalf of such company in all proceedings 
that may be instituted against such company in any court of this 
State or in any court of the United States in this State, and consent- 
ing that service of process upon any agent or attorney appointed 
under the provisions of this section shall be taken and held to be as 
valid as if served upon the company, according to the laws of this 
or any other State. * * * * * * Service of process as aforesaid, 
issued by any such court as aforesaid, upon such attorney appointed 
by the company * * * shall be valid and binding and be deemed 
personal service upon such company, so long as it shall have any 
policies or liabilities outstanding in this State.” 

Under the foregoing provisions of our insurance law relating to 
foreign insurance companies, service may be made upon the agent 
thereby required to be appointed, in any suit instituted against such 
company in any court of this State. In the case of Baillie vs. 
The Equitable Fire Ins. Co., 68 Mo., 617, it was held that the mode 
of serving a foreign insurance company, not domesticated here by 
reason of having its chief office or place of business in this State, 
provided by the foregoing section of the insurance law, is exclusive 
of all other modes of service. 

The defendant being a non-resident of the State, was subject to 
suit in any county in this State (Rev. Stat. § 3,481), and could be 
personally served in the manner pointed out by the section under 
consideration. The sheriff of Linn County had no general power to 
serve process beyond the limits of his county, and there is no special 
provision in cases like the present authorizing the sheriff to serve 
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process in any other county. As the section quoted authorizes 
process issued by any court in the State to be served upon the agent 
or attorney, of the foreign insurance company, appointed to receive 
service, such agent may, of course, be served wherever found in this 
State, and as there is no provision in the statute authorizing the 
sheriff of the county where the suit is brought to serve process out 
of his county, there is necessarily, an implied power in the court 
where the suit is brought to issue process to the sheriff of any 
county in the State where the agent of the foreign insurance com- 
pany may be found. We are of opinion, therefore, that the court 
had jurisdiction of the defendant, and the judgment of the common 
pleas court, which was for the plaintiff, will be affirmed. All the 
judges concur. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Brown County. 


OSTERLOH 
vs. 


NEW DENMARK MUT. HOME FIRE INS. CO.* 


A failure to cancel the policy and the receipt of an assessment on insured’s 
stock after knowledge of alteration in the building, which were a breach 
of the policy conditions, were a waiver of such breach. 


Hupp & Wieman, for respondent, J. H. OstErtou. 
Joun J. Tracy, for the company. 


: Orton, J. 
There is no bill of exceptions in this case, and there was no mo- 
tion for a new trial on the merits, or for errors, so that the only 
questions before this court relate to the special findings of the jury, 
* Opinion filed March 18, 1884. 
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and are (1) whether, upon such findings, the defendant company did 
not waive the conditions in the policy and by-laws of the company 
in respect to alterations of the building insured by an addition 
thereto, in which there was no chimney of stone or brick, and the 
stove-pipe from the stove within the same was passed through the 
roof through an iron plate on the same ; and (2) whether the fire 
originated in such addition, or by means of said stove-pipe. 

There was a general finding directed by the court (1) that this 
was a mutual policy in a town insurance company upon a building 
used for a dwelling and a store, in which there was a chimney from 
the fires therein ; (2) that there wasa condition in the policy that in 
case alterations were made by adjacent buildings or any alterations 
increasing the risk, the insured should notify the company and pay 
additional premiums, and that the company might cancel the policy, 
and that it should be void. And there was also a condition in the 
policy and by-laws that chimneys of stone or brick should be the 
only escape of the smoke from fires. There is also a general finding 
that the fire was first discovered in such addition, and near where 
the kitchen stove-pipe passed through the ceiling and roof, and that 
such addition, in this condition, was built about a year after the pol- 
icy was issued gin 1877, and that not long afterwards the officers of 
the company had notice thereof. The policy was for five years. 
The fire occurred in 1882. After the officers of the company had 
notice of the alteration of the insured property, the company made 
an assessment upon the mutual stock of the plaintiff in the same 
and on account of this policy, and received it in money. 

The special findings of the jury pertinent to this inquiry are (1) 
that the officers of the company knew of the condition of this addi- 
tional structure many months before the fire, and ordered the plaint- 
iff to put up a chimney and take out the stove-pipe, and he 
promised to do so; (2) that the secretary of the company knew of 
this alteration and defect as early as 1880. The most of the inter- 
mediate findings are substantially a repetition of the above, until 
the thirteenth finding, which was that after the company had notice 
of this addition, and the want of achimney therein, they made an 
assessment upon the stock of the plaintiff in the company by virtue 
of the policy (which was conceded to have been paid). The only 
other findings material are the eighth and tenth, that the jury did 
not know whether the fire originated in the addition, or from the 
stoye-pipe therein. Both parties moved for judgment on these find- 
ings, and the motion of the plaintiff was allowed. The legal conclu- 
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sions from these facts are: (1) that the company waived this 
condition of the policy by not canceling it after notice of its breach, 
and receiving the assessment on the plaintiff’s stock on account of 
it. The evidence of such waiver in this case is much stronger than 
in most cases in this court in which it has been held. There could 
scarcely be any act more strongly indicating the continuance of the 
policy, after the breach of conditions thereon, than this assessment. 
It is so held in Viall vs. Genessee Ins. Co., 19 Barb., 440. In sup- 
port of the principle we might cite cases too numerous to mention 
in this opinion. See Joliffe vs. Madison M. Ins. Co., 39 Wis., 111; 
Palmer vs. St. Paul F. & M. Ins. Co., 44 Wis. 201. (2) The altera- 
tion did not damage the defendant company in the least, so far as 
the jury found ; so that the company treated it as immaterial, and, 
so far as we know, it was immaterial to the risk. A clearer case 
could not well come before this court. 


The judgment of the circuit court is affirmed. 
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INDIANA SUPREME COURT. 


Vanderburg C. C. 


NORTH WESTERN MUT. LIFE INS. CO. 


vs. 


t 


ISAAC HERMAN.* ) 


The beneficiary of a life policy of $1,000 was a creditor of the insured; one of 
the defenses by the company was a false statement of the indebtedness 
which was stated in the application to be the full amount of the policy. 
The jury in answer to one interrogatory stated that he was a creditor for 
$581.41, and in another that he had no other interest in the life insured. 
In response to a question if he had any other interest what it was, they 
also answered, a verbal obligation for the payment of $300 and interest. 


Held, That it was not error to refuse to reject this answer ; if an answer is 
uncertain the remedy is to ask the court to refer it back to the jury for 
more definiteness. 

Held, That there was no necessary conflict in the answer. 

Held, That the company cannot dispute the nature of the debt. 


Held, That judgment will be given on special interrogatories only when in 
irreconcilable conflict with the general verdict. 


Whether answers in the application are a material variation from the facts 
are questions for the jury. 

An ailment must indicate a vice in the constitutien or have some bearing on 
the general health in order to be called a disease. 


Baker, Horp & Henprickxs, for Appellant. 
SwackeLrorD & BurrerFietp, for Appellee. 


Zouars, J. 
As a creditor of William H. Fowler, the appellee in this case sued, 
(he being) the beneficiary in a policy of insurance issued by appel- 


* Decision rendered Feb. 15, 1884. 
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lant for $1,000, on the life of said Fowler. This action was brought 
on the policy after Fowler’s death, and with the general verdict for 
the appellees the jury also returned answers to interrogatories sub- 
mitted by appellant. With other reasons urged for a reversal of the 
judgment is the refusal of the court to strike out one of the answers 
to an interrogatory. One of the defenses set up was a false state- 
ment of the amount of Fowler’s indebtedness to appellee. On the 
question as to that indebtedness the application was that it was to 
the full amount of the policy. In an answer to one interrogatory 
the jury stated the amount for which appellee Herman was Fowler’s 
creditor was $581.41 ; and in another they answer that Herman did 
not have any other interest in Fowler’s life. A further question was 
asked : ‘‘If he had any interest other than a creditor what was that 
interest?” To which it was answered, “A verbal obligation for the 
payment of three hundred dollars and interest for goods obtained 
by Stone & Fowler from Herman.” This answer the appellant 
moved to reject. There was no error in refusing to reject this 
answer. Where it is claimed that an answer to a special interroga- 
tory submitted to a jury is uncertain, the remedy is to ask the court 
to refer the interrogatory back to the jury for a more pertinent and 
specific answer. Otherwise, the court may overrule a motion to 
reject the answer; 19 Ind., 72 ; 30 Ind., 103 ; 32 Ind., 408; 41 Ind, 
204. The jury in this case doubtless understood the interrogatories 
to require answer as to the amount Fowler alone was indebted to 
the appellee, and also as to the amount of any other indebtedness, 
and in this view there is no conflict in the answers. For aught that 
appears the interest may have been sufficient to swell the amount of 
indebtedness to the amount of the policy. In such an action, the 
company is not in a situation to raise the question whether the debt 
on which the policy was issued was within the statute of frauds or 
barred by the statute of limitation. The company cannot dispute 
the nature of the obligation. Bliss on Ins., Sec. 28, 77 Ind., 1 ; 87 
Ind., 531. 

The general verdict in this case implies a finding by the jury that Fow- 
ler was indebted to appellee in the amount stated in the policy and the 
interrogatories are not inconsistent with this, and there is no irre- 
concilable conflict between them. The rule is well settled and 
judgment will be given on answers to interrogatories only in cases 
where there is an irreconcilable conflict between them and the gen- 
eral verdict. 75 Ind., 134 ; 73 Ind., 522 ; 85 Ind., 161. 

And where the evidence is not in the record, on appeal, every 
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reasonable presumption will be indulged in favor of the general ver- 
dict. 66 Ind., 285 ; and where an answer could not affect the gen- 
eral verdict, it is not available error to refuse to submit an 
interrogatory. 77 Ind. 110. Interrogatories should relate to a 
fact in issue, and not merely to the evidence of that fact. R. S., sec. 
546 ; 48 Ind., 264. 

The question whether the policy was issued on faith of a policy 
partly printed and partly in writing was not material. In answer to 
a question the applicant answered that he had been, but was not 
now engaged in the sale of liquors. One of the defenses set up was 
that this was false. The question was put tothe jury and an- 
swered, whether on the 17th of April, 1877, Fowler had ceased to be 
engaged in the sale of liquor, but interrogations seeking to bring 
out evidence of that fact was properly rejected. 48 Ind., 269. 

The condition of the policy is, that if any of the statements or 
declarations in the application shall be found in any material re- 
spect untrue, then the policy shall be void. There may be a varia- 
tion from the truth if not “in any material respect,” but whether 
or not such answers were a material variance were so or not is a 
question of fact for the jury. Where a policy provides that answers 
untrue “in any material respect,” shall avoid the policy, a variation 
from the truth which does not cause the company to assume a 
greater hazard will not vitiate the policy. 90N. Y., 72. 

In construing a policy of life insurance, it must be generally true 
that before any temporary ailment can be called a disease, it must 
be such as to indicate a vice in the constitution, or be so serious as 
to have some bearing upon the general health, and the continuance 
of life, or such as, according to common understanding, would be 
called a disease. 90 N. Y., 72, supra. 

It is well settled that when the evidence is not in the record, an 
instruction will not be pronounced erroneous, if, under any suppos- 
able state of the evidence, it could have been correctly given. 80 
Ind., 245. 


Judgment affirmed. 





